A

IN THE CENIRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH
XIXE WX XEKE XS

CAT/IN2

0O.A. No. 381/86 18%
”R:éccﬂog”ith o

0A/781/88

DATE OF DECISION 2/4/1991-

.)hLl va rjlal kK aghuram kKamavat, Petitioner S

Shri VJ.rJ:Lbha:L Bachubhai Thumar & Ors.

MroRe.I.Lalaji Advocate for the Petitioner(s)

Versus

Union of India & Ors. _ Respondent

HMIrePeS f_Chapangafj_.u for Mr.P.M. Raval Advocate for the Responacin(s)

CORAM

| i The Hon/b}e Mr. P. 4. Tmﬁ_s}'%i : Vice Chaiman
% /.q ' B
/_’/ "._ »%’
7% The Homible Mr. R.C.Bhatt, -+ Judicial Member

& \ y
‘n N
a.
~




: i -

Al O.A./381/86 ‘ =

shri Varjlal Raghuram Ramavat,
Extra Departmental Delivery Agent,
Jamnagar Postal Division. : Applicant

(advocate: Mr.ReI.Lalaji)

versus

Union of India Throughs

i. The sr.supdt. of Post Offices,
Jamnagar Division, Jamnagare.

2. The Director of Postal Serwices,
Rajkot kegion,
Raj kot. »

3., The Postmaster General,
Gujarat circle, Ahmedabad. : Respondents

(Advocate: Mr.P.S.Chapaneri for
Mr.PeMeRaval)

O.A./787/88

1. shri virjibhai Bachubhai Thumar,

EDBPii Jasapur, B.U., Via Nikava,
Jamnagar gostal Division.

2. shri Ghoghubha Dispinhji Jadeja,
EDBPIM, Khotha Bhadukiya B.D. Via
Nikava, Jamnagar PostiDivision.

3 shri Narottam Dahyabhai vadolia,
BDBPI1 Vasai- B.O. Via Fhodiar -
colony, P.Oe. Jamnagar-361006.
Jamnagar Postal Division.

(Advocate: Mr.R.I.Lalaji)

versus
Union of India, Through:

1. The Senior Superintendent of
Post Offices, Jamnagar Division,
Jamnagar.

2. The Director of Postal services,
Rajkot kegion, Rajkot-360 001, !

ﬂwﬁq?-ma: The Post Master-General,
” ‘E\EGQ$§ . Gujarat Ccircle, Ahmedabad-380 020, : Respondents

(Adﬁppate: Mr.P.5.Chapaneri for
Mr. R.M.Raval)

Ay o

QL" ¥ " . JUDGMENT
%QUNE  Per: hon'ble Mr. R.C.Bhatt : Judicial Member
1. These two applications are filed by the applicants

working as kxtra Bepartmental Delivery Agent in Jamnagar

oe 3.‘
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4 #ivil suit No.949/83 in the Court of Civil Judge, Senior

8.53 :

Division of the Respondients. As common question of law
and facts arising in both these applications filed under
19 of the Administrative Tribunals act, 1985 they are heard

together and are being disposed of by a common judgment.

2. : The applicant of OA/381/86 is working as Extra
Departmental Delivery Agent in Aliabada Post office, Jamnagar.,
The applicants of Application No.787/88 are also working in 2
Jamnagar Division. It is the case of the applicants that
they are working as Extra Departmental Delivery Agents since
more than three years, that after completing three years of
continuous service they appeared in the Departmental Examin-
ation of Post Man Caére on 11.7.1982, that they were declared
successful by the result sheet dated 11.10.1982 annexed at
'H' page-8 of 0.A./381/86 and page-22 of 0.A./787/88., It is
the case ©f the applicants that as they completed three years
service, they were entitled to appear in the Departmental
Examination and as they were declared.successful in the
examination they had right to get appoihtments in the postman
cadres against the available vacancies and future vacancies.
The grievances of the applicants of these applications are
that the senior Superintendent of Post Office, Jamnagar
Division i.e. Respondent No.2 issued a Memo scrapping the
result sheet by péssing an impugned order dated 3rd October,
1983 annexed at page 10 of OA/381/86 and page 25 of OA/787/8&
According to the applicants, the respondent No.2 was not

justified in scrapping result sheet., It is further mentioned

‘in the application that thirty candidates were declared -

> ;
g%;cessful in the said examination, out of which, seven

g

gf idates who were not promoted and posted, filed Regular

Bivision at Jamnagar against the present respondentse.

The said seven candidates are shown at sr-No.14, 21,19,23,

..4..
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15, 20 and 18 in the result sheet. The said seven
candidates had in the said suit challenged the impugned
order dated 3rd October, 1983 of the Kespondent No.2 on the
ground that it was illegal, unconstitutional, against the
principles of natural justice and therefore it was voig,
that they were entitled to be appointed on the post of
Postman. The learned Civil Juage, Senior Division at
Jamnagar decreed the suit and declared that the impugned
order dated 3rd Octoner, 1983 passed by the Respondent No.2
was illegal, unconstitutional agairs t the principles of
natural justice and hence void and the prescnt respondents
who were defendents in that suit, were directed to appoint
the said seven candidates who Qefe plaintiffs in that suit,
on the vacant post of Postman at first instance without
any prejudice. The copy of thé said judgmnent is produced
in both these applications. It is alleged in the applicat-
ions that the respondents have not filed any appeal against
the decree in the said suit and the said seven candidates
were promoted and posted in the postman cadre but the
respondents did not promote and post the present applicants
to the said post on the ground that the present applicants
had not filed a suit similer to the one which was filed by
the seven candidates mentioned above. Thus, the main grieva-
nce of the applicant is that merely because they did not
file a separate suit or d4id not join with the plaintiffs
of Suit No.949/83 and remained loyal and faithful to the
department, it has not given the benefit of the juigment

at suit. The applicant of 0aA/381/86 shri varjlal

Ramavat is at Sr.No.25 of the result sheet

uccessful candidates and three applicants

Nirjibhai Bachubhai vadolia of 0.A.787/88 are shown
lafﬁSr:Nos. 16,18 and 27 in the result sheet of successful

candidates. It is alleged in the application that the

respondents appointed the candidates from Sr.No.l to 12

out of the thirty candidates against the available

See
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vacancies after completing their pre appointment formalities
including that of training for the postman's cadre but did
not appoint the present applicants to that post, According

to the applicants, the respondents held another examination
for the same cadre on 20th November, 1983 for which the
applicants appliéd but the applicahﬁs were not permitted to
appear., It is the case of the applicants that the respondents

vt

had deleted the names of the present applicants and others

~ from sr.No.13 onward under the alleged ground that these

numb<rs gxceedea the number of vacancies available to be
£illed in against the quota for 1982, which action according
to the applicanté is absolutely illegal. Moreover, according
to the applicants the action of the respondents in not
allowing the applicants to appear again in the examidation
for the same cadre on 20th November, 1983 was also illegal.
According to the applicants, when the respondets appointed
the seven candidates from Sr.No.13 to 30 who were declared
successful among the list of 1982 and who had succeeded in
the suit, there was no reason for the respondents not to
consider to appoint the applicants to the post of Postman
when the action of the respondents in delsting the name of
the persons from Sr.No.13 to 30 was held illegal and void
and when the respondents had not preferred an appeal against
the judgment. It is alleged that no 6pportunity of being

heard in person was given pbefore cancelling the results

o9 wr-.a:—;;‘_

-
7 of the\ép jcants, that the department has not declared

applicantsﬂ therw1se unfit in any way, that the action
of the resandents in denying justice to the applicant

offends Arﬁécle 16 and 31 of the Constitution of India.

them as the approved candidates be ordered to be restored

on the same anology as ordered in Civil Suit No.943/83.

..6..
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3. puring the pendencey of these two applications,

the applicants have amended the application alleging that
there wes settlement between the respondents and several
unions representing postal employees, ©n 11.7.1987 and

as per the settlement, the E.D. employees, who were selected
for promotion in the test held in'1981-82 were to be
absorbed in the promotion post within a year ang the
candidétes of 1983 within two years, and, therefore, also
the applicants should have been promoted within one yeér
from 11.7.1987. The applicants have added the relief in
the amended application praying that the respondents may
be ordered and decreed to promote the applicants in view

of the settlement dated 11.7.1987.

4. The respondents have filed written staterments in
each application. They have taken common contentions in
both the written statements but there is inconsistent
versions in some contentions in the written statements. In
the written statement to the application No.381/86, it is
'COntended that the application is not maintainable and no
cause of action has arisen to file this application. It
is contended that at present 50% of the vacancies in postman
cadre are filled up by promotion of grade 'D' officials and
the remaining 50% by outsiders, that against the outsiders
quota, the first preference is given to Extra Departmental
Agent but if they do not qualify in sufficient number,
resort is made to recruitment of outsider and through

—

17?§E§%pyment exchange. It is contended that on this bais

iﬁzgk% year 1982 for the vacancies announced for the year
‘19§%;§hn examination was held and one departmental
%31 &\\;,,Zv;_ééhéj%ate was declared successful against the departmental

ta leaving rest of the vacancies against the departmental

quota as unfilled and in view of this, only 11 extra

departmental employees could be taken up as postman

N P




. the irregularity on the part of the office and directed the
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Jﬁgiﬁﬁiféspondents have stated that through oversight and

Py A%

but the respondents had added 12 vacancies reserved for
outsiders and declared 23 extra departmental employees
as successful to be appointed as a postman, The contention:

of the respondents in this written statement is that later on

the postmaster General, Gujarat Circle, Ahmedabad pointed out
office to struck{off the result of the candidates in excess
of 11 extra departmental employees and accordingly the result
has been scrapped as the applicants and others were not
eligible to be appointed against the vacancies meant for
outsiders. It is further contended in para-6 of this written
stateﬁent that there were 24 posts and the applicant's name
was standing at Sr,No.25 and therefore his name was deleted
from the list. At this stage, it is necessary to mention
that the names of the applicant No.l and applicant No.2

of the other application OA No.787/88 are shown at Sr.NoJb
and 22Are5pectively even then their names were deleted from
the list. Therefore, if the version of the respondents as
mentioned in para-6 of the written statment that there were
only 24 posts has to be taken as cogrect the names of
applicants 1 and 2 of 0.A./787/88 at Sr.No.16 and 22 should
have been considered by respondents. SO far the effect of ,
judgment in Regular Civil Suit N0.949/83 is concerned, the
version of the réspondents as per the written statement is
that as their names were within the first 24 candidates they
were promoted. If it was so, why applicants 1 and 2 of

0A/787/88 were not considered remains unanswered.

W
>

5. '™ so far written statement to the application
No.787/éé}is concerned, the respondents have contended that

the application is barred by limitation hence the same be

,@ismisééa. In para-6 of written statement of 0.A.787/88,

inddvertently, 11 outsiders could not have been included in
the departmental quota, were included, that as per the

direction by the office of P+M+Ge. Gujarat C ircle to strike
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off the result of the candidates in excess of 11 extra
departmental employees who were irregularly and illegally
included in the quota of departmental candidates that the
pe rsons whose names were illegally included in the quota
of departmental candidates were stricked otf from the
select list and 12 persons who were declared successful
from outsiders" qﬁota, have been given appointment and those
11 persons who were wrongly included in the list were not
entitled to get appointmént. The present three applicants
of this application whose names are at Sr.No,16, 22 and
27 respectively in the select list‘and who are not promoted
but whose result is striécked off by the respondents, the
defence of respondents is that £ any relief is granted to
the applicants then the persons who have been already
appointed would be adversely affected. Moreover, the
contention is that these applicants kept quiet and allowed
time to pass and therefore it is not open to them to approacl
this Tribunal. The respondents have denied that the part of
the result was illegally cancelled. It is contended that
the agreement relied on by the applicants has no application
to the facts of the present case and the applicants are not

governed by the said agreement of July, 1987.

6. The first contention of the respondents is that
0.A./787/88 is barred by limitation. sSo far 0.A./381/86
.-=is concerned, the learned advccate for the respondents
’riQAZIy 4id not take any objection about the limitation.
Learheé%advocate for the respondents submitted that

2B

O.A./94§783 by which the learned Civil Judge, Senior

/ #
DivisiOn at Jamnagar had declared that the impugned
DALY <

Jer of 3rd October, 1983 removing the names of certain

candidates from the list of successful candidates was

illegal, unconstitutional and void. He, therefore,

-8
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submitted that considering this settlement and represent-

ation the application is within time under Section 21 of
the Administrative Tribunals Act.

We agree with the
submission of the learned advocate for the applicants that

considering the settlement and subsequent representation
on it, the application is within time and the contention
of the learned advocate for the respondents that the

application is barred by limitation is rejected.

The '

learned advocate for the applicants had relied on the decision

of collector, Land Acquisition, Ananthag vs. M.S.T. Katiji
(AIn 1987 5C 13583) in which it is held that Court should

should adopt liberal approach while condoning the delay and

therefore he submitted that even if there was any delay

in making this application, the same be condoned. As
obsarved above, we hold that the application is in time

of condonation of delay.

and therefore it is not necessary to consider the question
7.

The learned advocate for the applicants submitted
that the application of both these applications are working
as Extra Departmental Delivery Agent, that the applicants
after completing fhree years of continuous seryice appeared

in the departmental examination of Postman cadre on 11.7.1982

and were declared successful by the result sheet dated

11th October, 1982, and, that fact is not in dispute.

But

the main bone of contention of the applicants is that

)
‘ AT b , ' S
4pAD 4
W # L0 - :
‘ ey, h
N
T

'ééﬁgbt heard the applicants before scrapping the result.
It is submitted on behalf of the applicants that some of

the successful candidates whose names were also removed from

o

the result sheet in view of this impugned order suceeded in

the Civil Suit No.949/83 filed in the Court of Civil Judge,

«e10..
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senior Division. Jamnagar against the respondents by which
the impugned order datea 3.10,1983 passed by respondent

No.2 was declared illegal, unconstitutional and void. It

is also submitted before us by the learned advocate for the
applicants that no appeal was preferred against the judgment
and decree passed in tha£ suit and as per the direction in the :
said suit the plaintiffs of that suit were posted as Postman
by the respomiients° The respondents have also in the written
statement asserted that the seven plaintiffs who had succeeded
in Civil Suit N0.249/83 were posted as Postman as per the
decree in that suit. It is also not in dispute before us
that no appeal was filed against the juigment and decree passed
in that suit by respondents. Therefore, the other contention
taken by the respondents in the written statement that they
were entitled to remove the name of the applicants from the
result declared for the year 1982 on the ground that inadvert-
ently 11 out siders who could not have been included in the
departmental quota were included and that the persons whose
names had been shown in the select list had no right to be
consideréd for appointment and that those 12 persons who were
declared successful from outsiders' quota have been given
appointment and those 11 persons who were wrongly included

in the list were not entitled to be considered cannot be
sustained. It is true tha£ mere selection does not confer any
right of appointment but in the inpstance case there was no legd
justification for the respondents to scrap the names of these
applicants from the result sheet once having been declared

as successful more so when the Court declared the impugned
;9r5§§fi1;qgal and void. The respondents have given benefit
"to those pé}SOns who had challenged the impugned order by
filing the suit No.949/83 but have not considered the present

| applicants. Moreover, these applicants were not allowed to

* appear in the examination in the following year 1983 though

s

the respondents had given advertisement for the very
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same post subsequently. The respondents hav e contended

in the written statement that these applicants kept quiet
and allowed the time toO pass and therefore it is not open

to them to approach the Tribunal after the said order cannot
be accepted. The learned advocate for the respondents was
unable us any rule that the candidates who have passed the
examination in the year 1982 and were put on the approved -
list for appointﬁent ag postman cannot be considered for

the vacancies of the same cadre for the subsequent year.

8. The subsequent event of the settlement between the
unions and the respondents on 9.7.1987 shows that on the
detailed discussions held between the postal Services Board '
and representatives of the'National Federation of Postal
Employees, Federation of Nétional Postal Organisation,
Bharatiya Postal Employees Federation and All India Postal
Accounts Employees Associations and the respondents, the
final settlement had been reached on the charter of demands
presented by the staff side. There is no dispute on this
point that this settlement was arrived at but the respond-
ent's learned advocate submitted that these éppliCants are

itled to get the bendfit of that settlement. The

Y .‘5"”
learned”ﬁ@vocate‘for the respondents has put reliance on AU

the deciéﬁbn in BeHeRavaya and another vs. superintendent
1) AF A

-‘,/o‘f_.,Psp's‘tri ffice, Amreli and Ors. in T.A./1122/86 decided by
~. YAEAV A > F

»

ﬂ{ﬂﬁﬂﬁi}ﬁfﬁsuﬂal on 6th April, 1989 wherein it was held that
mere existence of vacancies does not create any right to
promotion and selection list on the ground of any error
can also be corrected by the competent authority. This
decision does not help the respondents at all, in view of
the term of settlement arrived at on 11.7.1987 in which
clause 4 is very clear.

w4 absorption of RTP staff, promotion of <D and

lower grade staff and regularisation of the
services of casual labourers. :

0012..
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(a) *xx e x>

(b) L.D.Employees and Lower Grade staff who
were selected for promotion in the test
held in 1981 and 1982 will be absorbed

in the promotional post within a year.
and the candidates of 1983 within 2 years.

'
-
[
o

(e XX xx xx "

9. It is not in dispute that the épplicants a;e.b.D.
employees. It is not in dispute that they were approved |
for appointment as & result of the test held in the year
1982. Therefore, there is no justification for the responde=
nts not to absorb them in the promotional post within a year
from the date of this settlement. Clause 15 of this settle-
nent in terms says that poth the official side and staff side
expressed their happiness over the cordial manner in which
the discussion took place and were happy to reach the said
agreement and it was in view of this agreement that the
different faderation and association of the postal employees
had agreed to withdraw the notice of intention to proceed

on strike from 14,7.1987. In our opinion, this settlement
is binding to the parties to this settlement including the
applicants and the respondents, the applicants have mentioned
by way of aqenduent in the relief clause that in view of this
settlement dated 11,7.1987 between several unions representing'
postal employees and the respondents, the applicants should
have been promoted within oOne year from 11e¢7.1937 and

therefore they have prayed that the respondents be ordered

ani declared to promote the applicants in view of the

? ettleﬁggt dated 11.7.1987. The learned advocate for the

v ;
applicantga ubmitted that the respondents may be ordered to
ek |

promote aé%;appoint the applicants for the post of Postman

\ x> ) Fp
\. from 11.741988.
N ") 4
‘ :\3 &£

ST
104 =" In view of the finding of the court of Civil Judge

Senior Division in 949/83 by which the impugned order dated

3rd oOctober,

19 i
83 was declared illegal, unconstitutional,
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unjust and void and as observed above in view of the

facts there was n¢ appeal preferred by - the respondents = .
agalnst the said judgment ana decree in the saii suit,
same has become final. Therefore, the impugned order

has no force at all in the eye of law. Moreover, in

view of the settlement arrived at between several unions
I'epresenting postal employees and the respondents, the
present applicants were entitled to be promoted as a
Postman within one year from 11.7.1987 ani the respontents
having failed to act and abide by the settlement, the

applicants would be entitled to be promoted to that post.,

11. The result is that both the applications succeed
ﬂl\} -,
/fﬁ"v A é%responaents are directed to promote and appoint
HS

/Al the appliéan;s of these applications on the vacant post

£
-
St

b
E:* of postmaﬁ«ng1ng the effect from 11.7.1988 with.

s

\ix“k'consequentlal benefits. We pass no orders as to costs.

”QgAppilcatlons allowed accordingly.

Sa/- Sq/-
( R.C.3hatt ) ( P.H.Trivegdi )
Judicial Member ' Vice chairman
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