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Shri Dhamma T iku,

C¢/o Kiran K. Shah,
Advocate,

3, Achalayatan Socéety,
Div-I1I, B/H Memnagar,
Fire Station,
Navrangpura, sahmedabad

(Advocates Mre. KeKe shah)

VERSUS

The General Manager,
western Railway,

Churchgate,

Bombay °

Chief Engineer;

Construction,

Western Railway,
Ahmedabade

Exefutive Engineer.

Construction,
western Railway,

Rajkote

(Advocates Mr. NeSe Shevade)

ee e Applicant

eee¢ Respondents

JUDGMENT

OsA./690/88

Dated: [§. 4%~

Per: Hon'ble Mre. PeC. Kannan, Member (J)

The applicant has filed

following reliefss-

(&)

This Hon'ble Tribunal may
pondents to reinstate the
and continuity of service

date of retrenchment with

available to the applicant and also to direct the res-

pondents to absorb him in

the above OA and claimed the

be pleased to direct the Res-

applicant with full back wages

in Rajkot Division from the

all consequential benefits

the 40% construction reserved

L
post. The Hen'ble Tribunalzgiso held that theaction of
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the respondent is violative of Article 14 and 16 of the

Constitution of India, also discriminatory, arbitrapy,
unjust, unfair, malafide, against the principle of
natural justice, equify and fair play and without Pro-
viding reasonaole opportunity of hearing and against
the provision enshrined in the Constitution of India.

(B) The Hon'ble Tribunal may be pleased to allow this app=
lication with cost by looking o the status and cir-
cumstances oOf the applicante.

(C) Any other appropriate reliefs as deemed just, proper anc
and fit in the nature and circumstance of the case by
this Hon'ble Tribunal may be passed by this Hon'ble
Tribunal.

2e The case of the applicant is that he joined railways

as Casual Lebour in the year 1973 and has been working con-

tinuously with the Respondents till July 1986. He was also
given temporary status. He also produced a cOpy Of the 3er-
vice Record (Annesxure A—l)L By notice dated 4.7.86, the

Respondents served a termination notice on the applicant

(Annexure A). In terms of the notice, the service of the

applicant stands terminated under the provisions of Section

25F of the Industrial Dis?utes Act, 1947. The retrenchment
notice reads as followsi~
"Consequent upon the reduction in work, your service is
no longer required, as such your service will stand ter-
minated with effect from 5.8.86 AN in terms of para 25
/F(a) of Industrial Dispute Act. Your rettenchment
benefits as due will be paid to you on or before 5.8.86

at par by cashier(C) Rajkot and you should receive the
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same through your subordinate.

This may be treated as one month's notice.

Please acknowledge receipte.®
3e The applicant has contended that even though he has
been engaged as Mate since 1973, and was conferred temporary
status Wee.fe 1le8+81, his sexrvices are sought to be termina-

asd Bz

ted in violatidn of Sec25FL‘25H and other provisions of the
ID Act and the rules made thereunder. It is stated that no
seniority list a&s envisaged under the Act and no rules have
been prepared or published and consequentcly, the action of
the Respondents on the termination of the services of the
applicant by way of retrené¢hment, is vitiatede 1he appli-
cant stated that the Respondents has also violated the Jjudg-
ment of the Supreme Court in Indrapal Yadav's case as no

division~wise seniority list was prepared, and the senior

b

most persons absorbed permanently/regularly. Even before
the issue of retrenchment notice, the applicant has submi-
tted representation dte 1885 (Annexure A-4) and the Res-
pondent No.2 also forwarded the said representation to the
Respondent 3 along with his commentsd{Annexure 4A-4). 3Sub-
sequently on 9.5.88 Respondent NO.3 issued a reminder also
(R-5) « The applicant submitted another representation on
5787 to Respondent Noe«3 for absorption against 40% const-

ructlon reserved poOst and, was forwarded to Respondent No.2

for immediate necessa

y action (Annexure A-6). 1he appli-

S AIal carn SN

cant has submitteuL?gainst the retrenchment orde# also, he
preferred @ representation within one year as per the pro-
visions of the rules. The applicant therefore challenged

the retrenchment notice as violative of the provision of the
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Industrial Disputes aAct and the rules made thereunder and also
the instructions of the Railway Boarde. The applicant also
referred to the case of one Shri Kama Pacha who was working
with the applicant and stated that he was removed in the same
fashion and he filed O.A. N0.148/87 before this Tribunal cha-
llenging the retrenchment order. This Tribunal vide its judg-
ment dte 27+4.88 guashed the impugned order. The applicant
also filed MA/687/88 for condonation of delay in filing the
applicatione.

4. The Respondents in their reply stated that on completion
of the Project Work in which the applicant was engaged, his

services were terminated we.e.f. 5.8.86 by way of retrenchment

)

1fter complying with the procedure under Sec. 25F of the Indu-
strial DisPutes Acte. The applicant was also given compensation
and therefore the present application is without any cause of
action. The Respondents denied other allegations. So £ as
preparation of division-wise seniority list is concerned, the
Respondents admitted that the same was published only in Septem-
ber, 86 after the applicant was retrenched and also contended
that the judgment of the Supreme Court in Inderpal Yadav's case
is not applicable to the applicent. It was also stated that
the applicant's name has been included in the list published by
the DeR.M.(BE) Rajkot vide letter dt. 15.12.87. In the reply,
the respondents did not make any comments regarding the main-
tenance of seniority list as required under the Provigions of
the ID Act or the case of shri Kama Pacha (OA No.148 of 1987).
Se We heard Shri Shevde, the learned counsel for the respon-
dents and examined the regords of the case and the Jjudgments

referred to by the counsel. Shri shah, counsel for the appli-
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cant, being unwell, furnished written submissions.
G The applicant was engaged as Mate {(as Casual Labour)
in 1973. He was given temporary status in 1981 and he conti-
Aonrees . .
nued to dischargeLas Mate till his services were retrenched by
the impugned order dte. 4.7.1986. ‘The main contmetion of the
Respondents is that the applicant having accepted the retren-
chment notice and compensation, cannot guestion the termina-
tion of his services. &part from this contention, the Respon-
dents did not produce supporting evidence like the seniority
list etc., as directed to be produced before this Tribunal
vide our order dt. 30.7.92 in MA/219/91 at the time of final
hearing. In the case of retrenchment of a Casual Labour, it
is the duty of the Respondents to show that they strictly
Observed the requirement of the rules and the provisions of
sece 25F of the I.D. Act. shri Shah who filed his written
submissions, contended that the facts of the present QC.A. is

identical with the case of Shri Kama Pacha (0A/148/87) ana the

judgment of this lribunal in the aforesaid is applicable to
this case also. & copy of the judgment furnished by the coun-
sel for the applicant in the said OA was also taken on record.‘
Te In this case, admittedly the respondents have not pre-
pared division-wise seniority list as required in the case of
Inderpal Yadav (1985 Se.CeC. (L&3) 526) and also under Rule 77
of the Industrial Disputes (Central) Rules, 1957. The respon-
dents had also failed to establish that the principle of “Last
come first go" has been complied with in this case. In the
circumstances, the action of the respondencs in terminating
the services of the applicant is therefore vitiated. where

the termination is illegal, there is neither termination nor
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cegsation of service and a declaration follows that the work-
men concerned continues to be in service with all backwages
and all consequential benefits. (See Mohan lal vs. Manage-
ment of M/s. Bharat Electronics Ltd., 1981 SCC (L&s) 478).
The impugned notice therefore cannot be sustsined.

Se The =rvices of the applicant was terminated by notice
dated 4.7.86« The applicant had filed the above CA 0On 2.3.88
after the period of limitation of one year prescribed under
Section 21 of the Administrative Tribunals Act. The appli-
cant however has filed an application for condonation of the
delay in filing the application. For the reasons stated in
the MA, we condone the delaye

e In view of the aforesaid decision and the reasons
stated in the judgment in 0A/148/87, and the circumstances
of the case, we allow the application and quash the impugned
notice. Consequently the applicant is declared to be in
continuous service Of therrespondents - railway administra=-
tion and they are directed to reinstate him with conseqguen-
tial benefits. However, the applicant will be entitled to
backwages only with effect from 1.8.87 (i.e. one year prior
to the date of filing of the OGAJe The respondents shall re-
instate the applicant and pay the backwages within three
months from the date of receipt of a copy of this ordere.

There will be no order as to cOstse

&Jua._uu-'l W//i;?‘/

(Pec. Kannan) (Ve Ramakrishnan)
Member {J) Vice Chairman
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