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O.A.665/88 
er: Hon'ble Mr. N.C.Bhatt 	 Judicial Member 

1. 	This aoplication under 3ection 1:9 of the 

Administrative Tribunals Act, 1985 is tiled by the 

anplicant casual labourer who was working under the 

respondent No. 2, the Permanent Way Insccto r, Jarnagar 

tar the ±ollowinq reliefs: 

"(a) 	That the Hon'blo Tribunal may be 
pleased to declare the.ffipugned action 
01 the raseondent No.2 & illegal, 
invJid and inoperative in law and be 
pleased to guash ano set it aside and 
turther direct the respondents to reinstate 
the applicant on his original post with 
continuity at service aria fulllackwages. 

Be pleased to c.irect the respondents to 
regulorise the services at the applicant 
in light at the judgment at the Honible 
:Suprerrie Court of India in indrapal yadav's 
case. 

Be pleased to direct the respondents 
to pay the baciages arid other dues of 
the .pplicdnt, temporary Status etc. 
with 12% interest as th:: applicant has 
sut:rered a lot cue to the arbitrary 
exercise of owers of terminating the 
service of the apalicant. 

(a) 	Any other relief to which this Hcn.'ble 
Tribunal deems lit and proner iri the 
interest of justice togetl- er with costs's 
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2. 	The first ancl'i foremost question to be decided 

is whether casual labourer is liable to trans-rer and 

if so under what conditiont On this point,the learned 

advocate tar the applicant has cited the decision in 

Jjvj Chaku vs. Union of India & Ors (1987) 3 AdministrativE 

Tribunals Cases 413 in which it is held that as long as 

the netn is a casual labourer, transfer does not become 

an incident or condition of his services and the railway 

is not entitled to force such transfer on the casual 
also 

labourer. The reliance is/placed on the decision in 

Roberb DSouza case ario Rule 2501 of Indian Railway 

Establishment Manual, in the instant case 'the applicant 

joined the service with effect from 9.7.1983 with the 

respondents ano since then he has worked continuously 

without any actual break in the services till his alleged 

verbal termination with effect tram 18.9.1996. it is 

alleged by the applicant that the resoondents transferred 

the applicant to work under 2141C, Phulera but no written 

order tar transfer was given to the a-pplicant. The 

respondents have conLended in the renly that the aoplicant 

had. been relieved on transfer on 17.7.1986 to work under 

crrnanent Way Inspector (Construction), rviestern Railway, 

Phulera. The: applicant was working with meter gauge 

ccnvarsjn project from Veramgarn te Okha and f rum ikka-

Kanalus to Porbandar. The resoondents have contended that 

thc gauge conversion project was comoleted in April, 1984 

but the residual works arising out of this giqentic 

project wese howeve.,in proaress and the aoalicant was 

uzilised and continued for these works ant: centjnued on 

the ercject. It is contended that 	after corn lstii 

of the residual works on the project, there was contraction 

of the cadre and the aoolicant was likely to corr under 

termination of service. However work was avaiable at 

Phulera, on hulera-Kishangarh doubling orojcct anc hence 

1., 
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the applicant by an order beang Jo.V. P/Jo/12/G/Iiisc/7 

dated 2nd euteer, 1986 was transferred to work under 

Permanent Nay Insoector (Construction), 'Testcrn hailway, 

Phul ura, and the aoolicant was accordingly,  relieved on 

transtor on 17.9.1986. The acalicant has reiterated 

in his application and n'joincer that 	 no 

wfitten order icr transfer wacgiven to him. The 

respondents have produced at Annexure i/i which they 

trW it as the tronster order, however, having ourused 
'nnei re 

the document [. R/i dated 2.9.1986 it is clear that 

it is a correspondence from one department to another 

dcçartient o the railway in which it is mentioned that 

it 	as pur the directive by the Dy.CE(C) VOP/DI, the 

casual labourers as er list attached there with,were 

required to be cirected to 	N(C) JP under Wi (0) FL 

and wi(c) Sajn i.e. casual labourers at 6r,L'To.1 

to 100 are to be cirected to wi(c) FL and remaining 

labourers are to he.irected to tI(C)/Suku. it further 

shows that all the artisan stat iwere required to be 

directed to PWi(c) FL. This is a letter from one 

department to another deaarbment of railway to ensure 

that all the labourers are shifted irrediately without 

any further delay. No documentary evidence is produced 

by the resoondents to show that a transfer order was 
applicant. 

served on / ... innexure R/l produced by the respondents 

is not a transfer order at all. The name of applicant 

is shown at sr.No.72 in the list annexed to Annexure a/i. 
therefore, 

We/accept this submiori of thelearned advocate for the 

arj1icant that there was no written oer tor transfer 

served on the anolicant. Learred advocate for the 

respondents had submitted that in the relief eara 7(a))  not 
the aopiicant 	./rcnticned impugned order in 6 eta ii 

. .50  
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nor the date is given. In the instant case, when the 

resoonuents have not servec the written transfer order 

on the a-pplicant, naturally no imougned order could have 

been annexed by the applicant and we see no fault on the 

pare of the applicant not to mention the imougned order 

with date in rara 7(a) of the relief clause. Ent that by 

itsoif does nut make the relief clause redundant. 

3. 	Now coming to the main point about the ratio 

of the decision in Jivi Chahuts caur (sura) it is clear 

that so lEar the aljcant is a casual labour , transfer 

hoes nut becoec an incident r COneitien of his Services 

and the respanoents are not entitled to force such transter 

on the applicant. It is also observed in uara 10 of the 

said judgment that in order to ronder the casual labour 

liable to transfer, casual labour should not only acquire 

temorary status by passa.e of time of 120 days or 180 

days in a project but should have been screened and 

Y emeanelled and given gular employment, 	hile the 

oassae of time rniqht entitle the casual labour to tnc 

benefits of temporary status, there is nothing to show 

that such casual labour is rendered liable to transfer 

merely on this account. It is contended by the respondents 

that the applicant has, in fcLCt, been trunsferred at 

Ihulera by the respondents just to save him from the 

agony of facing retrenchment in these hard days. It is 

contended that the aplicant had already takefl the 

necesoai:y railway duty pa for the rail journey from 

Ja:negar to Phulera but the aplicant did nt join at 

Phulera deliberately and kept quiet for more than 2 years 

anct has now filed the eresent au:..1icaton. In view u:: the 
not 

decision in Jivi Chaku 's case (suOra), the respondents were 

. . 6. . 
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entitled to torcetranster on the applicant. The applicant 

in his rejoinder has categorically denied that any journey 

eass was given to him by the resoncents. The respondents 
reliable 

have not produced any/evidence to show that the journey 

pass was given by them to the applicant. 	 hUE, so far 

as the first question is concerned, we hold that the action 

on the part of the respondents to transfer the aoolicant 

from Jamnagar to Phulera was arbitrary and illegal and 

cannot be enforced. 

4. 	The applicant has further mentioned in his 

application that he has worked continuously from 9.7.1983 

till 18.9,1986. It is not disputed by the icarned advocate 

for the reseondents. The endorsement at the back of the 

se.vice card of the applicant roduced at Annexure/A shows 

that  on 	17.9,1986 the applicant was shitted to Phulera. 

The applicant has mentioned in his application that he had 

time and again requested the respondent 1,1o.2 to reinstate 

the applicant. He has stated that he hd retused to go to 

thulera. The learned advocate for the applicant invited our 

attention to para-6 of the application where the applicant 

has averred that he is belonging to village Bhatiya and 

trans terring him to work under the PUI, Phulera in Jaipur 

division amounts to termination of services. He has averred 

in that earagraub that he was not willing to go on transfer. 

It is also averred in that paragrach that the resoondent 

No.2 on the very next day i.e. 19.9,1986 refused to allow the 

auplicant to work and has verbally stated that the services 

were terminated as the applicant had not accepted the transte. 

to Phulera. The applicant has alleged that this action on 

I 	 the 	rt ot the respondents was illegal, invalid and in 

vilation of articles 14 and 16 of the Constitution of Indian  

and in violation of provisions of Section 25 F of the I.D.ct 

and 77 ot the industrial Disrjutes Rules, The spondents 
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on the other hand,in their replyhave contended that 

the services or the applicant were never sought to be 

terminated either in writing or verbally and the 

statement made by the applicant that his service was 

terminated verbally was totally false. The JEsoondents 

in para-8 of the reply also reiterated that since, there 

has been no termination of the services of the aoelicant, 

the question of following the provisions of Industrial 

Disputes tct, 1947 did not arise. Therefore, according 

to the responcents the corvice, of the applicant has 
but 

never been terminated/the contention of the resoondents 

I as found in ara-8 of the renly is that since the 

applicant did not join at Phulera he is deemed to 

have left the service of his own accord and therefore, 

no benefits are admissible to him and the acolicant would 

not be ganted temporary status. The learned advocate 

for the resonoents submitted that the a-pplicant abscon-

nded from duty. He submitted that the applicant has not 

produced any docueentary evidence to show that he 

reorted for duty. The learned advocate for the 

applicant submitted that in para-6 of the application 

the applicant has categorically stated that respondent 

1,4o.2 on 18.9-1986 i.e. on the next day ol the reling 

orders dated 17.9.1986 ret used to allow the applicant 

tc work and verbally stated that the ee.vices were 

terminated as applicant had not acceeted the transfer 

to Phuicra. This allegation is not controverted in the 

reply. We, therefore, have no reason to doubt the 

N averment of the applicant that he had recorted for duty 

on 13.9.1986 bt the responoents No.2 refused to allow 

the applicant to work. The respondents in our opinion, 

cannot pick and choose the casual labour to be terminated 

or trans terced. 

:8: 
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5. 	The applicant in his ao- liceticn has stated that 

there is violation of Section 25 F of I.D.Act and ules 77 

of the. Industrial Disputes (Ccntr) Rules but in view of 

the contention of the respondents that the services of the 

applicant were never terminated in writing or verbally, 

the question of application of the provisions of the I.D. 

ct wsuld not apply as there is no termination or retrench.-

ment of the applicant. Now the question is whether the 

respondent's contention in the reply that the applicant 

did not join at Phulera and hence he is deemed to have left 

the service of his own accord can be accepted. in view of 

our finding that the respondents cannot force the applicant 

the transfer, as transfer does not become an incident or 

condition of his services, it cannot he said that the 

applicant did not join at Phulera and hence he is deemed 

to have left the smrvice of his own accord. It is open to 

the rosp:ndents to terminate the service of the applicant 

ser the law anolicable to the applicant. It is open to 

the casual labour to accept the emoloyment offered in any 

division but the respendent cannot ferce the transfer to 

the applicant, and in view of the decision in Jivi Chaku's 

case (supre), the alleged action of the resp..endent to 

transf;rrino: the. aeplicant requires to he quashed and 

set aside. Moreover, the learned adv.oate for the applic-

ant has l: a rd ied n the decision in G. Krishnernurthy 

vs. Union of India & Ors (iggy) 9 Administrative Tribunols 

Cases 158 and 3acr Singh vs. Union of India & Ors. 

(1990) 14 Administrative Trisunels Cases page 279. It 

is held that eien in case of ahandnment of service, 

the eneclover is bound to give notice to the cemployRe 

calling upon him to resume his duty and al°o to hold an 

inquiry before terminating his servicc on that ground. 

It is held that the emleloyar  is bound to f;lve notice to the: 

employee in such cases calling unon him to resume his duty. I 

In case the c.mployr intends to terminate his services 
/1 



the g round of abandonment of serv5ce, he should hold an 

inquiry before doing so. In the instant case, before us 

the ressondents have not produced any documentary evidence 

to show that they had taken any such stews against the 

aolicant nor is there averment to that effect in the 

reoly filed by the respondents. Therefore, in view of above 

two decisions, ve do not acceat the contention of tho 

respondents that as the applicant did not join at Phulera, 

he is deemed to have lsft his seovjce of his own accord 

and therefore, no benefits are admissible to him. 

6. 	The applicant has also relied on the d ecision 

in dhrj Keewaja La]thaaan Ranarnal vs. Union of India & Ors 

;./88/19gg de  Tribunl on 27.2.1951 in which 

no documentary evidence was oroduced by the. respondents 

in suoporb of their concention that the applicant did not 

turn of hi: own to resume the duty. The Tribunal held that 

such a contention of the respondence cannot be accepted as 

the respondents would he naturally in possession of the 

documentary evidence but had not orodu.ced te same. 

However, this dcis ion is not ,-In, the point directly at 

issue befors us. 

In view of ocr finding, that the action of the 

respondents in trnsierring the apolicant to Lhulera was 

unciuthori:ed and illegal and in viow of our tinding that 

the acolicant could not be said to have left saxvice :jf his 

own accord and in view of our finding that the aeplicant 

had gone to resume the duty on 19.9.1586 but the 

respondent No.2 refused t. allow him to work, the responde-

nts are bouaC,  to reinstate the asolicont in service. 

The aowlicarxt has also alleged that he should 

bc considered in continuous so rvice. Leacned advocate for 

the rescondents submitted that how can the aeplicant's 

seniority be considered as continuous in wreference to thee 

who have been continuously working and hew can others be 
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deprived OL their scnicrity at the cost of the applicant. 

He submitted that all persons named in the list produced 

at .Linoxure R/1 accepted the transfer but the aoplicant 

did not acceot the transtr. We find. rio substance in this 

submission of the learned advocate for the respondents 

because of our finding that the respundents' actjn of 

trans terring the aoplicant was illegal and unautborjo 

and is required to be quashed and set aside. The 

respondents could have taken the proceedings acco 

to law against the auplicant but the rospondents cannot 

refuse the aprilicant to resume duty. There is no 

documentary evidence to show that the res rxndents have 

taken any proceedings against the ar;licant. in these 

ciurnstaflces the a.:oljcant wou Id be entitled to claim 

his seniority on the basis of continuity of his service 

till his reinstate.ient. 
claim of 

9. 	 jo tar as the question o/backwages 

concerned, qeneraljs 1. we give the backwages when we find 

that there jS illegal termination made by the employer 

but in the instant Case the respondents have Contended that 

the services of the atplicant were not terminated by them. 

The asplicont did not take any action against the responde-

nts after 19.9.1986 till the date rf filing of this 

aoplication as late as on 12.10.1988. There is no evidence 
he 

to show that at any time/bade grievance in writing to the 

russondents not allowing him to resume duty. No douhut 

this application was admitted after the delay was condoned 

but we find inaction also on the part of the applicerit 

for sufficient 1onr time in not takinq tteps aoainst the 

respondents. In view of these facts, we do not think it 

just and proper to allow the aoplicant to have backwages 

till his reinstatement. Noreover, in the decision in 

Jivi Chaku's CCSC (supre) 
also 
/we find at oage 422 the 

observation of the Trjbuia1 as unde: 

: 



"In TA/195/86, 25 oetitioners who have been relieved 
on 4.2.1932 before interim relief granted on 
9.2.1982 would be affected. In that case therefere 
the e has been no interim relief. The etiticnees 
will have a claim to be reabsorbed and ?roteCt 
their seniority and will hot be terminated exceot 
on lest come first go basis but they will not have 
any claim on bachwages." 

In the instant case the aeplicant 	who ought to have 

rushed to this Tribunal by filing this apelication under 

Oection 19 of the dministratjve Tribunals Act, 1935 iramed.-

lately after 18.9.1986 when the respondent ro,2 refused to 

resume duty but as observed above the acplicant did not 

acoroach this Tribunal for a long period till 12th October, 
all facts of 	- 

1988. In 	view ofL'thj$ matter, we hold that the 

aplicant would not be entitled to backwa.pes. 

10. 	In view of our above finding, the aolication 

is allowed to the following extent: 

The action on the- TJart of the respondents trans-

ferrine the anplicant to Ohulera is h.4d illegal 

an(f unauthorisod anc the some is quashed and set 

as ice. 

The resoondents are cijrected to re±nstate the 

aeplicant within one month from the date of 

receipt of this judgment in his original division 

and he should be reabsorbed with the bnefjt of 

seniority treating him in continuous service. 
t') Y-- y- 	4o 	R 

The respondenes also may consider the case of 

the alicant for regularisatjoz-i having regard 

to ths seniority and in case the vacancy arises 

as per the rules,of kailway. 

Iavinq regard to the facts of tI'e case, we pazjs  

no order ass:to costs. 

(R.0 . hhatt) 
lier±er (J) (ian 

---ember (A) 


