
4 IN THE CENTRAL ADMINISTRATIVE TRIAUNAV ,,,/ 
AHMEDABAD BENCH 

O.A. No. 657/88 
T.A. No. 

DATE OF DECISION 

Shri Lakubha M, Jadeja 	Petitioner 

Shri P.H. Pathak 	 Advocate for the Petitioner(s) 

Versus 

Unior of India and Others 	
Respondent 

Shri D.R.  Kyada 	 Advocate for the Respondent(s) 

CORAM: 

The Hon'ble Mr. 	N.S. Pte1 	 Vice Chairman 

The Hort'ble Mr. V. Radhakrishnan 	Member (A) 

Whether Reporters of local papers may be allowed to see the Judgement ? 

To be referred to the Reporter or not? 	
) 

Whether their Lordships wish to see the fair copy of the Judgement ? 

Whether it needs to be circulated to other Benches of the Tribunal? 



Lakhubha M. Jadeja 
Railway Workshop 
M orb i 	 Applicant 

Advocate 	Shri P.H. Pathak 

Vers us 

1 	Union of India 
notice to be served through 
the General Manager, Western 
Railway, Churchgate, Borrbay. 

2 • 	Works Manager, Railway Workshop, 
W,r. Bhavnagar para, Bhavnaar 	PEspondentg 

Advo:ae 	Shri 13.R. Kyada 

J U D G E M E N T 

In 

O.A. 657 of 1988 	Date: 1/12/1993 

Per Hon'ble 	Shri V. Radhakrjshnan 	Member (A) 

The applicant joined the railways a Yahalasi 

on 14-10-1960. He was promoted as Skilled Trjrrner in 1975. He 

was caled for trade test for the post f 	II and H.S.Y. I.  

vide Annxure A. The applicant appeared for the test and the 

test was held only for H.S.K. II. The result was declared in 

January 1986, Annexure A-I. The amp1jcant was fourth among 

those declared as passed. Four persons qualified in the test. 

The grievance of the applicant is that thile three other persons 
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who qualified along with him in the test for HSK II were 

called for trade test for promotion to HSI< I, the applicant 

was not called for and hence he alleges discrimination. 

The allegation is that as he took active part in union 

activities, he was victimised and was, therefore, not 

called for the trade test for H.S.K. I. He was also not 

promoted as H.S.Y. II even though he had pas'ed H.S.K. II 

test. All his colleagues who had passed were promoted in 

February 1986, Annexure A-3. All the three persons were 

called for trade tet for H.S.K. I and promoted as such 

vide order dated 18-9-1986 Annexure A-4. It is the contention 

of the applicant that even though vacancies were available, 

the applicant was not called for trade test for H.S.. I 

as such the action of the respondents is alleged to be 

arbitrary and violative of Artile 14 of the Constitution 

of India. It is thec ontention of the applicant that 12 posts 

of HSK I and 12 posts of H.S.Y. II were available in the 

Paint Shops of Morbi Workshop. Even when the apolicant was 

working in Trimming Shop, he ca.ild be considered for 

vacancy in Paint Shop also. One post of HSK i in Trimmer 

Shop in the category of Cobbler was also vacant. Inspite 

of this, the applicant was not promoted to H.S.K. II and 

was not called for trade test for H.S.Y. I even after the 

matter was represented by him. The appl1cat was gt'en 

promotion of H.S.K. II Trimmer from 15-4-1987, Annexure A-5. 

The grievance of the a-pplicant is that he was not given 

promotion from the date his col1eague' were gi1ven the same. 
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Another allegation of the app lic a nt is that he was 

not given benefits of Railway Board lecter dated 

16-11-1984. According to the applicant!bhis circular 

of ahe Railway Bord enables emplo'ees to be promoted 

to higher post on regular basis without regular selection 

'est an the basis of scrutiny of service record. The 

aoiicart was warkinc as Silled Frimmer since 1975 and 

he was due for promotion to the post of P- .S.K. II 

s±-ctto1T;&t. Vacancies ware available in Ii.S.K. II end 

I. Benefits of restructuting should eve been tiven to the 

applicant from 1-1-1984. In other words, the aeailicant 

should have been promoted as H.S.K. II with effect from 

1-1-1984. lhe contertio; of the aplicant is that the post 

of tistry equivalent to H.S.K. I was availebe since 1B84 

and the applicant should have boon aiven pay scale of 

H.S.K. I Mistry but the respondents down—graded the post 

to that of H.3.K. II at a lat\er  date. The applicant 

performed duties of Itistry as there was no suervisor 

in the section and was paid -nd--r lower rate of 1"°-1 

H.3.K. II. The applicant has also quoted examples of 

same other employees whow were given the benefits of 

restructuring from 1-1-1984. His alegation is that by 

pick arid choose policy the respondents had denied the 

benefit of promotion to the aenlicant. The case of the 

aeplicant is that he should be regularised to the post 

of tistry in the higher scale end respondents' action 

in down grading the post to H.S.K. II and posting the 

applicant to that post was arbitrary and ill.gal and 

hence the applicant has prayed for the following reliefs :- 
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To direct the respondents to consider the 

applicant as promoted to H. 3.K. I .nd JI.S.K. II 

posts from the respective dates on which his 

co-workers were promoted to the said posts. 

To direct the respondents to grant to him 

benefits of restructuring on the basis of 

the circular issud by he Railway Board 

with retrospective effect i.e., with effect 

from 1-1-1984. 

To direct the respondents to grant time scale 

pay and all other allowances to the applicant 

as per post of 14istry since he was performing 

the duties of Listry. 

The respondents h,ve contested tie claim of the applicant. 

Fhey heve s.aed that even though the applicant had passed the 

trade test for F.S.K. Trimmer Grade II, there was no vacancy. 

It is the contention of the respondents that the applicant 

was called for trade test for H.S.K. wrongly. There was no 

post of H.3.K. Prade II in Trimmer Section and hence the 

applicant could not be promoted. The other persons who were 

trade tested were in separate trades end in their avennuc of 

promotion. They have stated that the promotions in the Paint 

and Trimmer Shops are separate and the seniority is also 

separate. The employee who is promoted as Cobbler/Skilled 

Trimmer cannot claim promotin for the post of  

in Paint shop. As per the avennue of promotion he cannot claim 

promotion in the Paint Shoe. They also denied the existence 



of H.S.K. I in Trimmer Shop in the category of Cobbler. 

There was no post of H.J.K. I available and hence the 

question of promoting him to th:t post did rot arise. 

So far the mistry post is cotcerned it fell vacant on 

31-10-1986 and this post was down—graded t: H.S.K. II 

Trimmer :nd the applicant was promoted on 13-4-1987, 

Annexure R-8. As regards the applicant's claim for 

getting }enefit f the xestructuring scheme the respondents 

have denied the said claim. They have also denied the 

applicant's conteotion that promotion to E.S.K. I could 

be done without conducting trade test. They have also 

denied the existence of vacancies in H.S.K. I and II. 

It is stated that the applicant was not eligible for 

the post of iI.S.K. I as ha had not complebed two years 

service rquired for the higher post. The post of mistry 

was not available from 1984 but only from 31-10-1986. As 

the other employees were all senior to him, they were 

ive the benefit of resturcturing in their respective 

trades. The applicant was not eligible for promotion. 

In the rejoinder, the applicant has contested 

the claim of the rspondents that there was no vacancy in 

H.S.K. I E II. One post of H.S.K. II was available and 

the applicant was only singled out and not promoted. The 

applicant has r'ferred to Annexure R VII which reveals 

that sufficient number of oosts in H.S.K. II was available 

and as per up—gradation formula one post of 11-I.3.K. I was 
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to be created. He has also pointed ouo that one post 

of N.S.K. II was available from 20-5-1980 when one 

Sharkor E.S.K. II died. It is also contended by the 

pplicant that one Adam Jising who was trade tested 

for H.S.K. II along with the applicant was further 

called for trade test for H.S.K. I and promoted as 

such in the vacancy caused by the promotion of ltotibai 

as chargoman. The applicant was AW, no 0 cl led for 

trade test for H.S.K. I even though his colleagues were 

called, He has denied the contention of the respondents 

that he was wrongly called for the trade test for E.S.K. 

Grade II. The applicant has also contested the contentions 

of the respondents that there are different promotion avennues 

for employees. H has cuoted the examples of the emloyees 

who were promoted and 7iven benefit of restructuring. He 

has contested the plea that persons working in the Trimming 

Section cannot claim promotion in Paint Shop. The ap:licant 

has puestioned the condition of minimum service of two years 

in. H.S.K. II for promotion to H.S.K. I. He has ouoted the 

examples of Pravinsinh K. and riohmed H. who were given 

benefit of restructuring. He has also asked the respondents 

to produce the seniority list. 

Heard Ftr. Pathak for the applicant. rr. Kyada 

for the respondents rested on the written statement. 

Mr. Pathak contended that as per Government Order 



issu:d on 15—h-1983 a Skilled trimmer on passing the 

prescribed trade test had to be promoted as H.S.K. II. 

He arouecl that the selecion test should have been 

immediately held after the issue of the aforeseid 

letter. In actual fact the test was held or, 8-11-1985. 

The ap7licant and other four persons had cleared the test. 

VJhile the applicant's colleagues were promoted to H.SK. II 

with effect from 27-2-1986 (Annexure i-3) :he aeplicant was 

not promoted along with them. There was no reason not to 

promote the applicant who had also passed the same trade 

test. Itr. Pathak's contention is that vacancy of H.S.K. II 

was available cnd applicant should have been promoted a]. ong 
Li 

with others. The contention of the respondentsLthat no 

vacancy was available to promote the applicant. ltr. Pathak 

further argued that the other persons were promosed to 

H.S.K. II and were further called for trade test for 

H.S.K. I and were promoted to that grade as per order 

dated 18-9-1)86, Annaxure A-4. The applicant was not called 

for the trade test of F.S.K. I hence itr. Pathak argued that 

the applicant was victimised for his trade union activities 

and denied promotion. Vr. Pathak also argued that the 

Trimmer and Paint Shops are considered as sne for the 

purpose of seniority and promotions, while the respondents 

contend that the applicant v:as not promoted as there were 

no vacancy in Trimmer Shop. Mr. Pathak referred to Annexure 
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produced by the respondents and stated that clear 

vacancies were available in the sanctioned cadre in 

the Trimmer Shop. As per col. 7 of the statement, one 

post of H.S.K. I and ewo posts of F.3.K. II were available 

aid one post; of F.S.K. II was to be upgraded to H.5.K. I. 

Therefore, not only the applicant should have been promoted 

to H.d.K.II ho should have been called for the Urade test 

for H.S.K. I nd promoted to that post along with his 

colleagues. Ultimtely the aplicant was promoted to 

H.K. II on 15-4-1987 by down—grading the post of IvIistry 

Annexure A-5. br. Pathak vehemently argued that the 

applicant should have been proroted to H.S.K. II with 

effect from 1-1-1984 itself on he basis of restruc;uring 

orber lasued by the Itailway aoad on 16-11-1984. ot only 

he was not given the benefit, he vas denied the promotion 

on the date his colleagues were promoted. I. Pathak 

also stated that by working in the post of H.3.K. iI\ 

which was down graded fr rn the post of lbistry which was 

in the scale of H.S.K. I the ap licant was burdened with 

full responsibility of the job of ?tistry (eivalent to 

H.S.K. I) while he vies actuailr paid as H.S.K. II. The 

action of the respondents to pay the lower scale of pay 

for,  higher grade could only be termed as arbitrary. Actually 

the applicant should have been promoted to the post of 

istry in the Grade of H.S.K. I while he performed the 

duties of Mistry. He also contested the claim of the 

respondents that the applicant had not corn leted minimum 

period of service in lower grade of i-i.3.K. II for promotion 
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to H.S.K. I. In actual fact one person Shri Pragi tagji 

was promoted to P.S.t. I eve• Though he had campleted 

about 7 months only In the lower grade. I 

It is sTan that bhe aprlicant was trade tested 

for i:.3.K. II along v'ith his colleagues and the fact tht 

he was ccl red for trade test indicated that vacancy was 

aveilbble in that Grade as pointed out by Jr Pathak 

ccordiig to the Iailway Circular dated 2-9-1986 regarding 

trade test1 the number of candidates to be tailed for trade 

test should be eoual to number of vacancies assessed. It is 

also seen That while all tho other colleagues of the applicant 

were promoted, -he applicant was the only person left out. 

The contantionof the res ondents is that vacancy for 

11.5.1K, II were not availcale but it is seen from Je 

Annexure 	VI)1enclosed with the written statement of the 

rasaondents,that vacancies were available in the Trimming 

Shop for boTh H.3. :. I and H.S.K. II. In fact one clear 

vacancy was available in H.S.K. I and two in P.3.. II. Hence content ion 
the respondentsThat vacancies ware not available can ot 

be accepted, Once The ap licant passed the trade test for 

H.S.K. II he was or, titled far promotion to that grade 

immediately thereafter :nd atleast from the dTte when his 

co—employ:as got the promotion i.e. from 27-2-1986. So far 

as the question of not calling the a picant for trade test 
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for H.S.K. I is concerned, again the contention of 

the Lespondents hat there was flC) vacancy in H.S.K. I 

and aplicant should have comnieted two years in 

to be eligible for beinn called for the trade test does 

not hold water as vacancies wera available in the higher 

grade of P.3.K. I and other employees wiah less experience 

were called for trade test for .S K. I and thereafter 

promoted to H.S.K. I. In fac,the applicant was promoted 

to II.t.K. II by down-gradi; g ahe post cf Mistry 1-I.S.K. I 

from 1-4-87, Annexure A-5. There cannot be any doubt 

that if before this date (15-4-1987) th applicant 

had passed Trade test for H.S.K. I and if the post of 

ristry was not down-graded to H.S.K. I, ',-.he ap.licant 

would have earned promotion to H.S.K. I from 15-4-87. 

The applicant has alleged that down grading of the post 

of Mistry was done only to deny promotion to him, i.e. 

for extraneous reasons. T1-e esondents have not 

disclosed the reasons for down grading nor justified the 

down grading by showing any Rules in that connection. 

We cannot,therefore, brush aside the applicant's plea 

that the down-grading was wrong. The question therofno- 

is whether the applicant can be held to be eligible 

for pieiotion to F.3.K. I from 1-4-1987. It is true 

that he had not passed selection test for H.S.K. I by 

that date but then also the record shows that if he was 

promoted to H.S.K. IL v.1th effect from 27-2-1986, he ought 
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to hase been called for H.$K. I trade test when others 

who had not completea two years of service on H.S.K. II 

post were called for the said test, Since the work of 

Mistry was taken from the applicant right from 15-4-1987 

it rrust be deemed, in the circumstances of the case, that 

he would have passed the test for H.S.K. I if he had been 

called for the said test when others sirniliar1Y situated to 

him were called for the test, We, therefore, hold that the 

applicant was entitled to promotion to H.S.K, Grade I with 

effect from 15-4-1987. Hence we pass the fllowing order. 

ORDER 

Application is allowed. The respondents are 

directed to grant promotion to the applicant to the post of 

H.S.K. II with effect from 27-2-1986 which is the date on 

which his colleagues who passed the trade test along with him 

were promoted and he is entitled to and directed to be given 

promotion to the post of Mistry i.e. H.S.K. I from 15-4-1987 

when the post of Mistry was down graded to H.S.K, II and the 

applicant was posted thereto. He is also entitled to and hence 

directed to be given consequential benefits including refixation 

of pay as H.S.K. II and H.S.K. I and as he has already retired 

voluntarily on 30-6-1990 he will also be given consequential 
pensionary benefits based on the refixatiori of his pay on his 
promotion, No order as to costs. 

A~-kl- 
(V. dhakrishnan) 	 (N.E.atel) 

Member (A) 	 Vice chairnn 


