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The last promotion was given to the applicant by the
Railway Manager in the year 1984 for the Permanent Way
Inspector, Grade II in ‘the scale of Rs.550--750,

The applicant states that during his entire tenure of
service he has never been served even with a Meno no;
any notice for any irregularity on his part. He states
that he is not only the senior employee but he is the
Divisional Organising Stcretary of Wostern Railway
Smployees Union, Bombay Division and Branch Recr:lary

of Bilimora Unit.

The applicant was posted at Bilimora Broad
qE£5e line. On 19--8--1987 the Delus Express dashed
with Haynd-push trolley near Bridaoe MNo.2359 between

] L Y I
Bilimora and Dungri stations. Due to the said accident
. - p A
which yég occurred on 12--8--1987 there was no injry to
®

anyone i.e., Trolleymen or to anyone el-e. Thers was

2 £l
no camage to the Railway track or train etc. The only
" * X

thing was that the traln was detained at thé site for
/

18 minutes and wnas then proceeded on the onward journev.
J Y

-y 3 . . P - i W
The applicant b.ing a cualified person!put
7

Uesp
in-charge of Lorry or Irolley whenY%n tha line.
B3

4

Before carrying any work on the track endancgaring the




safety of the track, the officer in charge has to obtain

the permission or prior sanction from the concerned authority.
These works -hall be carried out during cday time only.

T™e Divisional Operating Superin:endent shall notify the

traffic staff concernad abhout the schedule of these works,

time and duration of such blocks on each date. The official
in-charge shall, hows'er, not take any work in hand, unless

he has obtained prior approval of the Divisional Operating
Superintendent. Before taking the work ¢n hand, the
official~in-charge shoulcd issue a message to all concerned
détailing the work for issue of caution orcers and get their
acknowledgments. Zxecution of works, issue of me-sages and
ciution orgers will be ;n day-to=-day basis and no tra€€ic ' |

Working Order would be required to be issued. These works

must be completed in one day only.

On 12=-8=--1987 he went to the “tation Master

Bilimora to obtain the permission for blocking the track
from craffic for convenient ané safegyx ¥ opera:ions betueen

Bilimora anc Dungri near Bridge Ng.359. At the same time

our Trolleymen wka @Fe working under the applicant took

away the hand-push trelley without the applicant's in-

structions by themselves and the trolley was on the
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)
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\
engine of the
Due to the above reasons, ultimately the/train
dashed with the hand-push trolley. Immediately, thereafter,
on 20~-8--1387 the apolicant was placed under suspension
hy mx erREx fzkgx the Senior Divisional Zngineer(I)
Bombay Central .wxxZz 2xfex Cn 21--0~-13987 an order
was issued by the Tivisional Manager, Bombay C=ntral
to holé Departmantal Incuiry in the matter. in the

Departmental Snquiry nothing has been proved that the
/
/4

at
applicant was przdent at the time of accidint and/the

=céne of incident. It is also not proved that the

trolleymen wvere instructed s infgpmed by the Permancont
Way Inspector to take the hancd-push trolley on the
track in hi= absence and without his perrmission.

s

The applicant states that in the Departmental tnouircy,
ki

the Assistant Engineer made an observation that the

site of the incident requires to be notified as a

Imnediately after the Departmental Inquiry,

on 11--9-=1987 the suspension of the applicant was

w

revoked . Thereafibér, the applicant was working in

el

fhe same scale and Jrade amg on 22--2--1387 he was given
*

-

the charge-sheet. In the charge-sheet the applicant
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was charaed for careless and negligent work, BRXEZRINXIRY
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of 1966, all the c¢harges framed
i i e 1 s has ai= he names of he
Aagain him, The applicant ha ien the names of :the
v 5 ~\ . T 0. “ 2 9
defenc itne=secs. Under Rule 9(2) of Railway Servants

D#.A.)Rules of 1968 the Disciplinary Authority has to
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aive the name of the Inquiry

Without giving the
name of the Endquiry Officer, the Disciplinary Authority
ety

has deallt the case illegally

~=1==1288 and was concluded
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he enquiry was commencec on 4

on 1%--1--1938. e
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depo-ed that the applicant was responsible for the accident.

The Enquiry Officer ultimately forwarded the
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ry Authority. On theé basis of

P , . N,
the findings of theEnquiry Officer, the Disciplinary
!
Authority has issued the order dated 27--2--1988 bearing

g f

No, :/3/308/3/4\87}imposin?’the penalty and against

that penalty the applicant preferred an appeal ka

to the AJ -L-M,, on 12--4--1988. The Appellate Authority
instead of deciding the appeal normally within 45 days

has decide” after four months. The applicant £iled

this application challenging the orde

stating that the

]
ct




order is illegal anc¢ he is not liable to be punished

under any circumstances and the order has to be set

aside.,

The respondents filed the written statement
with the following contentions.

The resgppondents deniac¢ all the allegations that
were made in the petition, They state that on 19=-8--14687
when the applicant while working as Permanent Fay Inspoctor
- s P > . - I3 CK .
Broad gauge section at 3illimora 3tatién sent trolly in

»®
the section along with Irolleymen by them-zlves, wWhile
the trolley was being taken into the section, 26 UP Paschim

Zxpress Train came and gg¥xdedes ik the trolley, The

trolley was damaged and thrown into Bridge M05.359. It

o
16}
n
r—'r
]
o
®
e}

¢ that the abhove accident;gas’ocCurred “us to caree
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= and negligent work of the applicant.+' Therefore,
the applicant was placed unfder suspension on 20--8--1937.
Thereafter, a charge sheet was served on him for his
careless and ne~ligent act. Departmental enquiry was
conducted. The Enquiry Officer who conducted the

enquiry submitted a report to the Disciplinary Authority.

The Disciplinary Authority after going through the findings

of the Enguiry Officer impo=ed the penalty of reduction gg



to a lower time scale of Rs,1400--2300 km on a pay of
Rs.1¢50/~ for a period of 3 years‘with the effect of
postponing futuse incremept which’qu communicated to

the applicant by an order dated 29--2--1988,., The
applicant has preferred an appeal on 12--4--1988 against
the orcder of the Disciplinary Authority. Aftef hearing
the applicant, the Appellate Authority pas~-ed the order
dated 16--8--1288 recucing the penalty of reduction to the
lower time scale of Rs~i400——2300»f0r a period of 2 years
with the effect of postponing futﬁre increments. The
respondants state that by an oversight the standard

"Form MN»n.7 of 11--9--1987 was i=sued without the name of

the Cnoulry Cfficer and that the said mistake was rectified

and a fresh 5.F.7 dated 14--10-~1987 was issued. In
response to the notices issued by the Enquiry Cfficer,
the applicant has attended the enguiry and partici pated
in the same along with his defence counsel. The
respondents state that for filing an appeal against the
order of Lisciplinary Authority the time limit is 4% days
and there is no time limit for the Appellate_Authority to

cecice the appeal. According to the responcents, the

punishment was imposed according to law and the petition

has to be dismissed with costs.




LMV in, learnc@ counsel for

the respondents.
The learned counsel for the applicant contends
that the charges are not: proved against the applicant as

ber the

H

enough to

The charges

L

e

cqu=zsh

That

evidence on record. He states that this is
the impugnaed order on this aspect only.

framed

- 3 -~
Against

Shri Jhonny Tharial, PWI(BG)BIM

during the peridd is charged with care-

less and negligent working ané has

infringed Rai ervice Conduct Rules

15.3{4) ¢ to serious

}—J.

4 - 5 )
of 1966 lead

ng

-—8-.1087
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while wo 1(111, as PWI (BG)§IM

Jhonny T. sent trolly ir thas section along

Trolleymen not authorised to

1

the trolley by thomgelves in the section,

26 UP came collided with the trolley.
damag

The traokkey and thrown into

bridge N0.359. He is therefore charged

with careless negligent working.

against the applicant.

working at Bilimora

Vinog = 7 WO
170 any work on the tracL-
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nfringing the safetyy of the Railway Trac, the officer-
in-charge has to dbtain permission or prior sanction
from the concerned authority. In this case, the

applicant is a qualified person put in-charce of the

8

l

Cf o Ry ;
Lorry or Trol]gyp/when on the line. He;got the valid |
® S

certificate from the Divisional Engineer, Bombay

ol k

Central, Before carrying any work on the trac
; x
i
endangsring the safety of the track theé officer=-in-charge
/

1

has to obtain :the |prior sanction from th
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authority. A trolley must not be placed on the line 1
in such a manner or at such time as will interfefe ‘

with the passage ¢f trains., It i

%]

obligatory for the
official~in~charge Lo ascertain the whercabouts of trains
that are likely to b2 encountered in the section befofe

o

starting the journey. Such information should be sent

for and obtained from :che Station Master in writing.
On 15--8--1987 theé applicant went to the Station Master
Bilimora to obtain the permission for blocking the
Railway Track\from traffic fo; carrying on safety ope-

ra

-+

ions between Bilimora and Dungri Stations near the

bt

Bridge Np.359., He did not instruct the Trolleymen 1

to take out the trolley which was at his office; but

the Trolleymen tooke-away the hand-push trolley




11
without the permigﬁiOn"anﬂ instructions of the applicant.
While the trolley was on the bridge the trin 26 UP came
and cdashed against the trolley. At that time the appli-

cant was x with the Station Master who went thore to
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permission to take the trolley to the Section,
fhough one of thé trdlleymen was showing the red flag

to the Driver of the Train, the Train which was running w/@

of his best efforts, The train suddenly da“hed agzainst
the trolley. No damage was caused either to the Train

or the liw s. The train was delayed only for 18 minutes,.

A ﬁittle damage was cau~ed to the Trollevy, The applicant

P

l was suspended on account Of the accident and an enguiry
was concduGted. In the <«nquiry, the 3tation Master and

the Trolleyman, Sri Rajpal Rameshar were examined. The

Station Master stated that at the time the accident took

place, the applicant was in his office. The trollevman,

(9}

ri Rajpal Rameshar stated befcore the Enquiry Cfficer

that thé applicant ¢id not ask the T ke
Pt
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theé trolley to the Section., The trolleymen of their

wn accord took the trolley without the prgior permission

of the applicant. Perhaps,

they might have thoughtkhat
. - / o







It is the high-handed action of the troclleymen. The

anquiry Officer held that the

responsible for the careless and negligent working for

- & ¢ L

not giving proper instructions to the trollev:

is not known to the applicant about taking th
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on the line by the trolleymen.

the trolley on the

for the accident. The

-~ T Py | ~ ~ ~ - = / o~ -~ - L L =
pal Rameshar, one of the Trolleymen has stated

before the Enquiry Of not
yive any instfuctions the

3 - R R e TV 4= - ~ Y et =
line. wwhen the Trolleymen took the trolley to the
3".#‘*' 3] ~ A Y S ) lala ~ r 1 T A
ection of their own accord an with the accident
/
in the absence of the instructions from the
how the applicant is indirectly heldé responsible for
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Rs.1950/~ f@r a period of thre: years with the effect of
postponing future increment. // Th learned counsel states
thaftre order of thec Disciplidary Authority is not a speaking
orier. The Disciplinary Authority di¢ no: give any reascns

or properly nxplal how -hc applicant is in‘irectly responsible
for the accident,

: Th Appellate Authority al-o did not evince
any intcrest tc verify che evidence on record and simply

Authority

carried away by the findings of the Disciplinary

and recduced the penalty from reduction of lower time
scale for two years . The Appellats Authority a
did not peruse the evicdence as to how the applicant

The

that this

there is
the Tribunal

come to a concl

with the

Authority also agreoed

Autho

learnes

Yribunal

can interfc

310N .

findin

of the Encuiry Cfficer
rith the findings
uf.‘f‘grr:. ig

for the

cannot gc into

SLe, He

to diszcuss the evidenceé

e

the ev

“he procedmre, ané then only

furthor

accident.

spondents arcouad

st ated that

at length to
Authority agreed

and the Appellate
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The Railway Board in the above letter made it sO

clear that the Disciplinary huthority as well as the

appellate Authority has to pass a speaking order and
the argument acdvanced DY the learned counsel for the

-

Failway is contrary to the instructions contained in

e -0
30 far as the answer to a question in the Departmental
*

“

enquiry by the Applicant "that there was a communication

gap", how it is advantageous to the case of the respondents,

the learned counsel for the Rallways was not able to
egplain properly. It was not clearly stated how and
%Mv
ok v oA et
in what connection this communication gapj There is no
>0 -~
proper explanation by the respondents. The petitioner

N

in so clear terms ttated that he #id not ask the trollymen

+o ~met the trolly to the spot or on the line.

'ne of the Trolleymen 5ri Rajesh Rameshwar also stated
them

that the applicant diad no: ask/Rix to get the trolley

on to the line. Moreover, -he applicant was with the

3tation Master. He went there to obtain the pefmission

( of the Station Master to work on the line and he was

sitting with the Station Master at the time of the

accident. He never expected that the Trolleymen

T ————



would take the trolleyv without his permis—ion

CO CThe

Otherwise, he would have

line without his is only on account of#&

action of the ¢

e acrident occurred. The

argument advanced

counsel for the Raspon
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Authority

now , The whole point at issue is based on the

evidence only in this case. 50 %k We are unable to agree
\

with the contention of the

Authority and the Appellate

AuthoZity hawe come to a conclusion that the

o, 1~ = 1 N Ny A te =y e ey Pt s 3 - ~ Ty 4 o~ = N L
no knowled about the trolley being broucht on the tfacl(

for the act done by
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trolleymen. The Encuify Officer,ar the Disciplinary

as well as the Appellate Authority should have applied

4

to the material

o2

their mind¢ scrupulously having regar

0

on record¢ and their conclusions should be followed by
a clear and definite findings. In this case, there
is no evidence at all to subztantiate the charges

- LY TY\‘ w——-
levelled against the applicant. In such a case wselh Couends

pondents to impose penalty. The order is not a
speaking ordef.. The interference of the Tribunal

is, therefore, inevitable.

By drawing inferences anc¢ surmises,
\

penalty should not be imposec. Thers must be

positive evidence to come to the concluszgion that

case, it is lacking.

The lzarn=d counsel for the applicant
Ok

ot

argues that the applicant is a seniormost employee

o

and he is the Divisional Organising Secretary of
destern Lailway Employees Union, Bombay
Branch S€cretary of Bilimora Unit ané he is ripe for

promotion, He states that there are no remarks against
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record of the ap

a

the applicant
is clean. The learned counsel states that becau=e

the applicant is ripe for promotion and in order to

-

jeprive his promotion, the applicant was penalised
42 ¥/ r3 K%/Jc'nobwt/é;‘

wantonly ané according to him the orders of the
X

respondénts are nof just

promotion. While we are disagreeing with the

6]

con-ention of the learned counsel that the respondent
deprived the pxemek applicant to et his prgmotlon/

wantonly imposed the penalty
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hold that the impugned orders ks not a speaking orders

3 - . - " | R T
and the respondzntd have not properly exercised their

discretion and power in imposing the penalty against the

In the circumstances, taking into consideration

—

the material on record, we are of the view that the

P . - - TN ISy N ) Q"'\
impugned orders ViZz., Orcer Yol .B/2/308/3/2(87)




such as promotion, payment

allowances, increments

are directed to implement

months from the date of rece

There will bhe no orde

O%v/>/ﬁ
(J ASTMHAMURTY

Mermber (Judicial)

In the result,

)Y

'

— N

caE% is allowed,.

%

to place the applicant

consequaential benefits

difference o¢f pay and




