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1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not § *

3. Whether their Lordships wish to see the fair copy of the Judgement ? >

4. Whether it needs to be circulated to other Benches of the Tribunal ? »



Skhri Virubkai S. Vankar

At & P.O, Jitpuras
Tal, Gedhra,
Dist. Pamchmahals, Applicant,

Advecate Shri D.F, Amin

Versus

1 Unien of Imdia -
Representing te the
Pest & Telegraph Deptt,
Sachivalaya, Delhi.

25 Pest Master Gemeral, Gujarat
Cirele, Ahmedabad. -

3. Sub-Divisienal Imspecter
of Pest Offices, Gedhra

Sub-Dn, Gedhra. Respondents,
< . JUDGBGEMENT
In
0.A, 494 of 1988 Dat0:4_5_1993_
Per Hen'ble Shri N.,V, Krishman Vice Chairman,.

The applicanfs grievamce is that his service
has been termimated by theorder dated 13th Nevember 1985,

of the third respondents the - -
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Sub-Diviéios;l Inspector of Post Offices, Godhra,

Sub Division Godhrg in exarcise of powers uhder sub Rule
1 of Rule 5 of the Centrcl Civil Services (Temporary
Service) Rules, 1965 without assigning zny reasons and
without giving him an opportunity ®f being heard before

this punishment was imposed on him,

2a This grievence has arisen in the following manner:-
e | By the Annexure A=l memorandum dated 21-1-1983
of the Superintendent of Post Offices Panchmahal Division

Godhre, the applicant,along with others was declared

/
successful in the examination for appointment to Class
IV Cadre, held on 28=11-1992, The applicant contends that

this is his appointment ofder and thaot he has been thus

aprointed by the Superintendent of Post offices,
22 The applicant azvailed himself of le:ve far five
days from 19-5-198Z to 23=5-1985 bacause of his mother's

illness, As the illness continued, he had to extend his
leave, His application for extention had not reached the

th

H-

rd respondent, Hence’ho was treated 2s unathorisedly

absent from 24-9-85 to 6-11-1985,

2o The applicaent states that later on)he joinéd duty
on 7=-11-1985, The eaft@%/th@ impunged Annexure A=2 Which
is 2 notice of termination was giver tokRim him by the

third respondent on 13-11-1985, The notice reads as follows

-
-
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"Wotice of terminstion ®f services issued under
Rule 5 (i)

Memo No., PF/VS Vankar Godhra the 13-11-1985,

In pursuance of sub-rule (1) of Rule 5 of the

Central Civil Service (Temporary Service) Rules 1965, I

e 1

ereby give notice to Shri V.S, Vankar L/R Class IV
SDI (P) Godhra Sub-Dn, Gedhra that his services shall

i

stand terminate with effect from the date of expiry of

@ period of one month from the date on which this notice

is on or as the cese may be tendered to him,"

2.4 An appeal was prefered to the Superintendent
of Post Offices which was rejected by the Anmnexure A=3

order dated 16-12-1985,

20 A petiton was prefered te the Post Master
General Ahmedabad on 10-4-1986, which was rejected by

himm on 13-6-1988 (Annexure A-4).

248 The review petitiibm filed by him met the same
fate on 24-2-1987 at the hands of Member Personnel,
Postal Services Board, (An exure A=5) and finally the
mémofial submitted to the President was alse rejaéted by

the Annexure A=6 order dasted 21=-3-1988,

251 H@ncerthis gpplication has been filed on the

following grounds,

&

i) The applicant was appointed by the Superintlendent

of Post Offices and hence his services culd not have
been terminzted by th third respondent, the
Sub=Divisiorial Inspector. ;

s s 1 | gl e - ) :
ii) No show cause notice was issued for alleced




misconduct or unauthcorised leoave,

iii) No depcrtmental. inquiry wes held,

2,8 The applicant has therefore prayed to set
¢side the impunged Annexure A-2 order of terminaetion
and for a declzration that he is in service from

5=-12-1986b,

Bz The respondents have filed their reply resisting
the aﬁglication. It is contznded that the applicent's
record of service wss bad., He was frequently absent and

he did not correct himself depite opportunities given

to him, He was only ax temporary employee, Thek impunged
orcder is not one of punishment, It is an order of
termination simpliciter, without castirg zny stigma on

the applicant, It is not a peralty 2nd hence the questi on

of show cause notice and inquiry does not orises,

4, Both the parties have filed written submissions,

However, we have clso heerd the counsel for the parties,

wm

4 On the last deted of hearing on 6-1-1993, the
learned €ounsd for the applicant submitted that he does
not prees the ground alleging that the Sub=Divisional
Irnspector, the third respondehb wg was not competent

to pass the impunged order Annéxure A-2 because he is
subordimate te the Superintendent of Pest Offices who
@llegedly appoirnted the applica t, In these circumstance

)
we are mot considering this point,

6 The only question then is whether the impunged
order can be said te be an order of terminetion simpliciter

or whether it is one imposing penzlty.



e In khis written submissien the applicant states
th:it as early as om 2-2-1985 5; show cause netice was
issued te the applicamt im respect of his ummutherised
absernce, as te why disciplimary actiem should mot be
taken, The matter was clesed whem the applicart submitted
his apolegy er 18-2-1985, The applicamt further gave am
assuramce em 1-4-1985 te the third resperdent, that if

khn dmpxx he went omn leave witheut permissiom, the depart-
ment ceuld take amy actiem igaimst him, Further, a letter
was writtem em 21-6-1985, by the third resperdant te the
Pest Master, Gedhra that the applicant had 1qft witheut
ebtainirng leavs preperly, Holccihis salaxry fer the days

of absence was mot te e paid, Frem these attemdart
circu-stances)the learred Counsel feor the applicamt alleges
thet his termimatiem is really a punishment fer alleged

scts of emmission amd commission om his part,

8. The learmed Ceursel fer the respomdemt submitted
that the services weuld mot have beem termirated, but fer
the xmxx applicant; bad recerd, Im this regard it is stated

as fellews im the reply.

" It is submitted that the applicant had
preduced a medic:l certificate for 5 days frem
19=9-1985 te 23-9-1985, im which the Decter
has certified thadt the applicant was sufferimg
frem dysontry. Thoroafto{inothing was hkeard
frem the applicent and he resumed duty em
7=11-1985 £xm by preducimg sickmess medical
certifivate im which the date was cerrected

as 7=11-1985 frem 4=11-1985, The applicant's
werk was met feurd satisfactery ard therefere
the competeat autherity has givem enre merth's
motice an termimated his service umder Rule

5 (1) of CCS (Temporary Service) Rules 1965,

& It is submitted that the applicemt was served
with adverse remarks om 31-3-1984 during the



year 1983-84 and em 25-5=1985 fer the yesr 1984-85

It is submitted that as a whele, his werk was '
unsuitable and therefere his services were termimated
simpliciter™,

9. The learmed Coeumsel for the applicant relies em
judgement of the Supreme Ceurt im Omprakash Geel Vs, H.P. Tourism
Develepment Cerperstiem AIR 1991 SC 1490 te eontemd that the
torminat%a‘?by way of pemalty evern theugh the ord:?;f:;;i .
imaoé}us. That was a cas: where a regular chargo sheet was

served ea the petitiomer em 21-1-1981 to which a reply was
submitted em 7th September 1981, Witheut referemce te amy eof
these docu-entslclordcr of termimation was passed om 8-1-1982

It is om a special cemsideratiom k of the facts of that case

th:t the Supmeme Ceurt came te the cemclusiern that theugh the
erder of termimatiem appeared te be immecueus it was ne deubt
intendend te puiish the petitiemer for his miscenduet.The cleim
that the spplicamt's case is similiar te that case because, theugh
ne charge sheet was issued E& the applicalt)his sexvice was

terminated om acceunt of umsatisfactery perfermamce ir service,

10, The learmed Ceumsel fer the icspoldents relied on the
decisions of the Supreme Cuurt;“Sfato of Maharishtra Vs, Sebji
AIR 1990 SC 42, State of U.PY K.K; Shukla (1991) 1 SC 691 and
Trivemi Shankar Saxema Vs, State of UP AIR 1992 SC 496. The

last case has,incidoltallY,boen decided by the same Divisien
Bemeh which alse dispesed of Omprakash Geel's case supra amd that

case is :lse distimguished,.

il We have cemsidered these argumemts. Imn Trivemi Shabkar
Saxema; case (suprs) the High Ceurt feu:d that the petitiemer had
seversl adverse emtries amd therefere it was wremg te dey that

the oxdexr of termimatien was hasoloss; arbitrary and whimsical,

The Supreme Court alse perused the rederd of service




&

which shewed his perfermance was umsatisfactery, The coeurt
alse distimguished Omprakash Geel's case by pointimg eut
that the applicant therein did met allegey that jumiers
have been retaired im service, while the petitiener was
termimated, It follewed the dietum laid dewn im K.K. Shuklas
case Supra/ fellowing R.K, Mishra Vs, UP State Hamdleem
Cerpoerstiem (AIR 1987 SC 2408)}which is as foellews :

il Under the service jurisprudence a
temporary empleyee has nekx right te hold
the pest amd his services are liable te
be terminated im accerdamce with the
relevant service rules amd the terms

of centract ef service, If)@n the perusal
of the character mell enteries or em the
basis of prelimirary imquiry em the
allegatiems made agaimst am empleyee, the
competent authority is satisfied that the
emgleyee is not suitable fer the sorvico/
whereupen the services of the temperary
‘mpleyee are terminated, me exceptien

camn be takem te such an order of termimatiem,

A -emperary Govermmemt servamt has no
right te held the pest, his services are
laible to be termirated by givirg him one
month's netice whikout assigmimg amy reasems,
either under the terms of the centract previdinmg
fer such termimatiem or under the relevamt
statutery rules regarding the terms and cemditioms
of temperary Govermment servamts",

12, The facts of the presemt case are alsoe similiar,

Xie applicant's appeintment was im am eofficiatimg capacity
as is evident frem the orders dated 11-2-1983 ( page 86 of

the paper Beek) preduced with respendents secemd reply

dated 2-12-1991, He does met have a right te hold the pest
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His record is unsatisfactory as can be seen from the

adverse remarks communicated to him en 31-3-1984 and
28-5-1 /85 ( Page 79 and 80 of the paper BooK). Thgse
coupled with the applicant's habit of rémaining absent
’aunauthorisedly, provides a reasonable ground for termin-
ation of service. The termination ordered under such
ciraumstances cannot be treated és a punishment when the

order (Annexure A-2) does not cast any Stigma on him .

13, - In these circumstance we do not find any

merit in this application. It is dismissed. No order as

to coste.
(R.Ce Bhatt) (N.V.Krishnan)
Member (J) Vice Chairman
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