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Shri K. T. Nanajah, 
Inspector of Central Excise, 
Kharirohar, (IZutch). ApPlicant 

dvocate Shri P.K. Pandva 

Versus 

The Collector of Customs & Central Excise, 
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Rajkot- 360 001. 

2. 	The Chief Accounts Officer, 
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oAJ493!8 	 Date : 29-9-1989 

Per 	TTon'hle r. P. F. nivedi 	: Vice Chairmp 

This anolication was filer1 under Section 19 of the 

Administrative Tribunals Act, 1985. The applicant irnnugns 

the order in appeal dated 29.9. 1988 and the communications 

dated 25.6.1986 and 11.3.1987, from Chief Accounts Officer, 

Customs and Central Excise, Pajkot. The anolicant who was 

Inspector in the Collector of Customs and Central Excise, was 

charge sheeted by memorandum dated 22.4.1985 for charges annexed 

to the memorandum. He was held guilty by the Enauiry Officer 

and by the order dated 13.3.1986, he was punished with the 

withboldine five increments of oay with cumulative effect. His 

aooesl aqainst the order dated 9.1.1987, was rejected by the 

letter dated 13.1.1987 on the ground of its being time ba'red. 

The Chief Accounts Officer, by his letter dated 5.6.1986 to the 

Administrative Officer, Central Excise, Jamnacar, ordered 

the deduction of the pay from 15.4.1984 to 16.4.1984 and the 

withholding of five increments. The recovery of the pay was to 

be made by the pay bill of the February 1987. By the copy of the 

seid letter dated 11.3.87. The Chief Accounts Officer informed 

the : sisfant Collector of Central Excise, stating that the 
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L.T.C. claim of the petitioner was rejected and therefore, the 

amount of r.s. 1600/- paid to him vide his office advance bill 

No. 244/84, dated 13.3.1984 has to he recovered with interest 

from him, even though no such order was passed, according to 

the petitioner by the Disciplinary Authority. According to the 

petitioner the order rejecting his L.T.C. claim does not 

assiqn any reason for doing so. He oresun that this was 

done because the appeal was rejected as time barred, and.so  

the L.T.C. claim was rejected and the recovery was ordered 

with interest. The petitioner approached the Tribunal on 

19.5.1987 by 0.A./286/87. The Tribunal condoned the delay in 

preferring the appeal and directed the Collector of Customs 

and Central Excise, Rajkot to dispose of the anneal within a 

period of six months. However, the appeal dated 9.1.1987 

was rejected by the Collector of Customs and Central Excise, 

Rajkot vide his order dated 29.1.1988. The petitioner hag 

also made reference to one Shri Suryanarayan Rao, whose 

L.T.C. claim was rejected beaause he had not proved that he 

had travelled by Class I, and that he had actually travelled 

by ClassvII but ultimately his claim was allowed for Class-Il, 

but the petitioner has not been treated similarly. The 

petitioner has sought several reliefs. He has asked for the 

order of punishment dated 13.3.1981, and the order in eppeal, 

on 21.9.1988, to be set aside. Further the communications 

dated 25.5.1986 and 11.3.1987, issued by the Chief Accounts 

Officer 	are also prayed to be set aside as they have 

been made without any jurisdiction. By the communication 

dated 25.6.1986, the Chief Accounts Officer has directed 

the Administrative Officer, Central Excise, to deduct the 

pay of the applicant from 16.4.1984 to 16.5.1984 treated as 

unauthorised absence and by communication dated 11.3.1987, 

rejected L.T.C. claim and ordered recovery of r•  1600/- 

paid by way of advance to the anolicant. The petitioner has 
fro 

prayed for the recovery 	the pay 	recovery of the 

advan for Rs.1600/- L.T.C. to be restored and sey. 



2. 	We shall first deal with the order of nuhishrnent 

and order in anpoal against which the relief is sought. 

The order of punishment dated 13th March, 1986, and the 

order of nunishment dated 29.01.1988 are both fairly 

detailed and give adesuate reasons for their conclusions. 

The netitioner has cited 1981 (2) S.L.R. Pa)a 807, Food 

Corooration of India V/s. State of TTest  Bengal and Others, 

for his plea that withhol(Hng of five increments with 

cummulative effect is not legal. In the case cited however, 

the judgment makes a ciser distinction of the West Bengal 

I 	

Services (Classifiction, Control and Appeal) Rules, 1971, 

from Rule 16 (A) of the Central Civil Services (C-lassifi-

cation and control) Rules 1965. In that case the West 

Bencial Rules governed the aralicant and it was found that 

the West Bengal Rules made no nrovision for withholding 

of the increments with cumulative effect while it is 

snecifically stated in the judgment that Rule 16 (A) of the 

Central Rules on the subject cirovides for withholding 

with cumulative effect any neriod. This judgment therefore, 

does not heln the uctitioner.  He has further relied upon 

Letters Patent 1982 () g.L.R. Page 233, 3idcThart1r, Mohanlal 

Sharma Versus Soutb Gujarat IJnivrarsitv, in which it has 

been held that the findings of the fadts in the course of 

a ajscenljnarv incuiry, unless. they are collateral or 

jurisdictional, are exemt from jucUcial aeview and The: 

Cour cxercisincarit jurisictinn  cannot alt in anneal 

over the ultimate aecision based on such firwings subnct to 

two excentiona, first aen ther is 'no evidence', to 

sunuort The finc3ines. 3ocondl the ultimate ecision based 

on such firuin s nact an-: be perverse or unreasonable. 

The veriocis eleos taken by th aetitia;fler riamel'i that he 

had sent a teleeam from Mysore, that he had nouht 

extension of leave, that the Number of th vehicle end the 

drivers' name given were bonafide and that there was some 



over sight but no malafide have been discussed in the IncTuirw 

Officer's report an the order in aoonl. It is not for 

the Tribunal to make a. fresh assessment of evidence. Or,  review it 

which has been held in the judgment citec.is  well established 

1a7. Another nba taken by the netitioner is that 	the 

punishment is disoronortioneta to the charges established. 

Havin regard to the nature of the allegations and the 

fact that the Government need to strictly suocovise whether 

the facility of L.T.C. is not ahUed and that if does not 

become a source of corruntion, we do not find anything 

disproportionate in the punishment imosed. Another olea 

' 	 is that th petitioner asked for the certain 'ocumnnts which 

Incruiry Officer d19 not find 	relevant. This has been dealt 

with in the order in appeal which records that the documents 

asked for by the apolicant, are not fupd 	relevant. The 

documents in -iiestion are the joining rePorts submitted 

by the petitioner on 17.1.1984, and the copy of the transfer 

order from P.R.C. to Training Cell1  Article II of the charge 

deals with the unautb.orised absence of the oetjtioner from 

16.4. 1984 to 16.5.1984 and in the statement relating thereto, 

is stated as under:- 

ARTICLE_II : 

That the said Shri K.. 1neiah 
Ingoector remained absent from office 
unauthorisedly, from 16.4.198t till 16.5.1984, 
as he did not: submit any leave apolication 
for this period. 

That in his statement rdt. 2.4.85 
recorded before Superintendent (vigilance) 
Hdqrs. Officer Rajkot, Shri yanaish has 
wrongly stated that he had apnlied for leave 
from 19.3.1984 to 17.4.1991. He has also 
stated that in that he reoorted for duty 
before Shri N.N. Mahida, Assistant Collector 
(Legal) Vdqrs. Office, Rjkot, that he was 
not given any secific nesting in any section 
and that his signature in the r.uste' may not 
he there. 

That  it aOr?ears from the telegram 
cited earlier that he was My sore on 18.4.1984 
and could not therefore, have been at aikot 
on 17.4.1984. 
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That in the Fesume of the work done by him 
give by Shri Nanaiah for the ouroose of iting 
A.C.R. for the year 1984, he has stated that he 
was oosted to Training Cell in the Rajkot Hdars. 
Office from 17.4.1984 to 31.12.84, which 
contradictt the statement dated 2.4.85 cited 
above. 

That it is seen from the muster of training 
cell, Hdqrs. Office, Rajkot, that Shri Nanaiaii  
has been attending duty only with effect from 
17.5.1984. 

That in the joining report dated 14.6.84, 
cited above, Shri Nanaiah has stated that he 
returned to Hdars. on 16.5.84. 

That the said Shri Nanaiah Inspector, by 
his aforesaid acts exhibited back of absolute 
integrity and failed to maintain devotion of 
dut , and acted in a manner highly unbecoming of 
a Govt. Servant and thereby contravened the 
provisions of Rule 3 of the Central Civil ServIces 
(Conduct) 	Rules, 	1964. 

3. 	In the list of documents at Annexurp -III, Item No.8 

and Item No.9 show that the duty joining report dated 14.6.84 

of Shri N. T. Nanaiah InsPector addressed to C.A. 0. Rajkot 

and Item No. 10 shows that the Attendance Register of 	raining 

cell from 5/84 to 3/85, and Item No. 11 and 12 show 

the statement, and the resume report given by the petitioner 

S for the ourpose of A.C.R. 1984. In the oroceedjnc 	dated 

4-10-85, it is stated that in the absence of the documents 

namely(1) Duty joining report submitted by the Peti:ioner 

on 17-4-84. 	(2) Copy of transfer order from PRO to training 

cell, the Petitioner and his defence assistant did. not 

proceed:_ 	j_e further hearincy letter dated 15-10-85, 

The petitioner has complained about the non sunoly of the 

documents without assigning any reasons is arbItrary a.n 	will 

vitiate the Proceedings. The Petitioner was examined at 

Annemre -A-12, He has stated in reply to nuestion N0.29, 

as foilws 

I was askod to work in Training Centre to 
assist the $uPerintendent (Training). Whereas 
the duty joining report dated 14.6.84 hove 
mentioned that I reoorted for duty on 16.5.84 
through oversight. 
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In reply to question no. 31 when he was asked 

why he did not insist on specific nostinq in a particular 

section when he reported for duty on 15.4.1984 as claimed 

by him, he has stated as follows: 

'1After I returne5 from leave1  I reported for dut 
at Assistant Collector, H..Pa4kot, I am not 
having any copy of joining report and I have not 
maintained any Diary so that I can produce 
any evience in sunoort of my joining." 

We are not entirely hapoy about the conclusions of 

the Inquiry Officer, the disciiiinary authority and the 

apoellate authority, that the documents asked for by the 

petitioner were rightly not supolied because they were not 

relerant. There is room for doubt whether such documents 

if supolied would have materially altered the findings 

especially in the light of the other evience oroduced against 

the oetitioner, but the fact stands that the etitioner asked 

for the documents. No scope should be left for him to nlead 

that he was handicapoed in his '9efence. There is no doubt 

that for the line he could take to advance for his defence, 

the documents were relevant, that they were refused because 

they were regarded by the respondents as unnecessary because 

of other documentary evidence for oroving the charges and 

that it would be wrong for the res-condent authorities to 

presume that the documents even if sunolied would have not 

taken the petitioner anywhere, as that would imiDlied that 

a decision or conclusion was arrived at before te netitioner 

was allowed to lead his evidence in defence. In such cases 

the enauiry has to be held to have been vitiated. We are 

supported in this view by the decision in  Shri B.J.ulkarni 

1968.SLP. 57 (Mysore). 

The other orders of the Chief Accounts Officer 

irnougned are regarding the recovery of nay for the nariod 

regarded as unauthorised, and the recovery of L.T.C. advance 

with interest. In their reply, the resoonden-bs have stated as 



follows : 

"It is submitted that Once the disciolinary 
authority has held that the said claim was false 
and penalty was imposed the Chief Accounts Officer 
had no alternative but to reject the claim and 
recover the amount of advance given to the 
an licant in view of the order of disciolinary 
authority. 

Regarding the considerable time left in effecting 

the recovery of L.T.C. advance and the order regarding 

recovery of interest the resoondents has stated as follows. 

"Referring to para 6.7. of the aoolication 
it is submitted that the orocess of investigation, 
inauiryand disciplinary oroceedinqs takes its oi 
time as derendant on various factors. It is submitted 
that the aoolicant could have refunded the amount of 
advance orovisinally to avoid the nayment of interest. 
It is denied that the order nassed by the resoondents 
is without authority of law, as alleged." 

Reearing the contention of the L.T.C. claim was ejec- d 

widit assl~~-Ung any reasons the resoondents hag stated 

as follows : 

"Referring to r'a.ra 6.8. of the anolicaticn, 
the contention of the aoolicnnt that Chief 
Accounts Officer had rejected LTC claim without 
assigning any reason, is misconceived and not 
accented. It is suhmit!ed that his anneal had 
already been rejected." 

The Articles of the charge only relate to sumisgiog 

of false. L.T.C. claims and unauthorised absence. Having 

taken the grounds that the action of recovery and reduction 

of the claim automatically followed from and was based on 

rejection of the aapal, it would follow that no further 

show cause notice was necessary. Te do not take this view 

of the matter. Firstly we do not find, any warrant for 

imposing the interest on the amount of the advance. "Ye 

have been sthown, no authority investing the resoondents with 

the nowers to do so nor how the period for which the interest 

is claimed to he strictly due to delay having been caused 

by the netitioner. If the regoondents could not decide that 

the absence woe unauthorjspd, or the claim was false, until 
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the order of punishment of the order in appeal rejecting 

it, there is no reason to believe that the petitioner 

was at fault, and was obliged to refund the advance which 

was earlier sanctioned, by the petitioners and that he had 

to pay interest for the period until the order of punishment 

or the order in appeal is issued. 

Secondly, the inquiry has only held that the absence 

is unauthorised, but not on how the period of unauthorised 

absence needed to be adjusted and what procedure is to be 

adopted for it. Even if the L.T.C. claim has to be rejected, 

the material on record does not warrant a conclusion that 

' 	 there is no intermediate stage in which the petitioner is 

to be asked that recovery will be effected and that he will 

be allowed to represent how the period will be adjusted, 

or his claim is disposed of. 

After finding the petitioner's guilty of the charges 

at thc stage of effecting recovery, the petitioner has to 

be given a prior notice before effecting recovery from pay. 

On holding that L.T.C. claim is false the  respondents 

' 	 are entitled to effect deduction from pay but they have not 

shown how they are entitled to the interest. 

In the circumstances of this case therefore, having 

regard to the fact of recovery having been already effected, 

it would be appropriate to quash and set aside the orders 

dated 13.03.1986 and 29.1.1988. The respondents should 

refund the recovery of the pay from 16.04.1984 to 16.05.1984 

and the interest on the advance recovered if any. So far 

as the L.T.C. advaie is concerned, as in the case, it has 

to be adjusted aga±nst the final claim supported by 

adequate proof. The petitioner may be given an appropriate 

order by the respondent authorities officer competent 



to do so, stating why the L.T.C. claim hnr ben rejectod 

or to ;hat extent it can be accepted. The respondent 

authorities are entitled to retain the L.T.C. advance 

already recovered as stated earlier. The respondent 

authorities are at liberty to persue the netitioner by 

a fresh disciplinary proceedings if they feel justified 

to do so for imposing any punishment or for affecting 

recovery from the pay for unauthorised absence. 

Subject to the above observations, the application 

has merit to the extent stated. No order as to costs. 

R 'lly, _V-4 

(p H TRIVEDI) 
VICE CHAIRMAN 

(p M J 
JUDICIA 	MER 


