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Cases referred : 

1985 (3) S.C.C. P. 398 

U.O.I. Vs. Kanaiyalal K. (Unreported judgment) 

ref erred in Babusingh's case Judgment of High Court of 

M • P. 

Ramchandra Vs. Union of India & Others 

(1988) (3) 3-C.C. P. 103) 

AIR 1985 P. 398, P. 500 & 501, 

Union of India and Others Vs. Tulsjram Patel 

H.C. Goel, (ecujvalent to 1964 AIR SC 864) 

Mr.E. Bashyan (1988 (2) 3-C.C. P. 196) 

Premnath Sharma Vs. Union of India and Others, 

(1988 (6) ATC P. 934) 
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(c 
Satyavir Singh Vs. Union of India and Others, 	"—

AIR 1986 S.C. P.555 

1974 225 P. 772. 

(euivalent to 1974 (4) S.C.C. Page. 37). 

In this original application No. 482/83 the 

important relevant facts and law apnlicable are analogous. 

The petitioner like several others has run through the course 

of order of dismissal appeal, review inquiry and confirmation 

of the order of dismissal on account of absence without 

Railway Doctor's Certificate during the period of the strike 

AV 

	

	
in Baroda area in which special emergency measures by which 

leave on medical certificate of Non-Railway Doctors was 

banned by the special instructions. In a batch of similar 

cases in which the petitioners had run through the gauntlet 

of similar inquiries, appeals etc. We had held that the 

petitioners in several cases were wrongly dismissed and that 

it was not established that they had conspired for bringing 

about the dislocation of the railway and that mere absence 

on duty without a certificate of the Railway Doctor for a 

day or two did not call for the extreme penalty of dismissal 

which as found to be harsh and disproportionate to their quilt. 

In thce cases also the plea of the discriminatory 

treatment has been taken and it was observed that no logical 

basis for distinguishing the cases of those who were leniently 

dealt with from those of the petitioner was discernible. 

This observation apilies to the plea of the petitioners in 

these case 	also. 

The learTled advocate for the petitioner was asked 

whether there was any material circumstances or point of 

law disti guishing these cases from those which were earlier 
its 

decided by the Ahinedabad Bench in/judgment dated 21-6-1983 etc. 

ed advocate for the respondents merely relied upon 

of the Jabalpur Bench of this Tribunal, which by 

. S • 3 • • 
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its judgment in 0.A./421/87 Mehboobkhan Vs. Union of India 

and another and several other cases had not agreed with 

this Bench's views in respect of ban on the leave on 

medical ground by Doctors other than the'Railway Doctor, 

on the issue of the orders withdrawing that facility. 

We reproduce the observations of the Jabalpur Bench in 

the case on which the learned advocate for the respondent 

relies. 

"In the circumstances of the cases 
before us, we do not however ectirel'agree with 
the decision of the Ahmedabad Bench on this aspect 

AW 

	

	 of the matter. Consequent to the withdrawal of 
such facility by the Railway Administration it was 
incumbent on the applicants to furnish medical 
certificates only from the authorised Government 
doctors of Railway hospital etc. In the absence 

of such certificate, the absence from duty of the 
applicants whether it be for one day or more will 
be deemed to be unauthorjsed. Moreover, it is not 
very crdjble that such a large number of railway 
employees like the aplicants should be sick or 
indisposed at the same time almost simultaneously. 

Therefore, we hold that the charge 
of unauthorised absence from dutyr against the 
applicants stands established." 

4. 	The order of dismissal states that the petitioner 

was absent on duty from 29-i181. In the order dated 

2-6-1988, the reviewing authority has stated that it was 

not established that he was absent on 29-1-1981 and in 

findings of the inquiry by the Board of Inquiry against 

Col. 4 it is held that the relevant document sw-  that the 

petitioner had worked on 29-1-1981 upto 13-10 hrs. and that 

contention is accepted. The petitioner states that he is 

entitled to rest for 30 hrs. and for this period his absence 

ca:inot be regarded as absence without leave. The petitioner 

has challenged the geniiiins of the statement showing the 

position of calls and has statect that no register was Deing 

. *4.. 



(4) when a Railway employee residing out-

side the jurisdiction nf a Railway doctor 

rek. 	leave on menical certificate, he 

should submit, within 48 hours, a sick cert. 

-' 4-e £cm a registered mecLical practitio-

3uch a certjfjce huid be, cc neari 

s3ale. in the prescribed form 
yen in nnexure X, and should state 

nature of the illness and the 

for which the Rajiwa-r empioree is 

. . • 

maintained an at cest their entries were made sub:eLuerItiy. 

In view of the 2 indirìgs that the petitioner was present 

on 29-1-1981 the ground al dismissal :iz., his absence 

on that date is not estab1jshedthe facts. 

5. 	The main challenge of the respondent arises from 

the different points of view that the Jahalpur Bench has 

expressed regading the interpretation of the orders with-

drawing the facility. This point therefore, needs some 

examination. Para 535 dealing with $ick Certificate of 

the Indian Railway Medical Manual which has the force of 

S law is as be low : - 

535. Sick Certificate.--(1) 

Vihen a Railway emoloyee, who is residing 

within the jurisdiction of a Railway doctor 

is unable to attend duty by reason of sick-

ness, he must produce, within 48 hours, a 

sick certificate from the competent Rail-

way doctor in the prescribed fort as given 

in Annexure X to this Chapter. 
(2) Should a Railway employee, residing 

within the jurisdiction of a Railway 

doctor, desire to be attended by a non-

railway medical attendant of his own 

choice, it is not incumbent on him to 

place, himself under the treatment of the 

Railway dctor, It is, however, essential 

that if leave of absence is reuired on 

medical certificate, a reuest for such 

leave should be supported by a sick 

certificate from the Railway doctor. 
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likely to be unable to perform his duties. 

The competent authority may, at its discre 

tion, accept the certificate or, in cases 

whe it has reasons to suspect the bona - 

fides, refer the case to the Divisional 

Medical Officer for advice or investigation. 

The medical certificates from registered 

private practitioners produced by Railway 

employees in support of their applications 

for leave may be rejected by the competent 

authority Only after a Railway Medical 

Officer has conducted the necessary verifi-

cations and on the basis of the advice tend-

ered by him after such verifications. 

On 6-1-1972, after recounting the various instructions 

earlier issued the Railway Bard instructed as follows : 

	

"4 	After having considered the replies 

received from Railway Administrations, the 

Rly. Board have decided that certificates 

from registered private medical practition 

ers for grant of leave on medical grounds 

may normally be accepted under provisions 

made above. Having regard to local circum-

stances, to prevent misuse, the railway 

administrations may, however, withdraw this 

privilege by special notification to the 

staff for specified periods. The authority 

competent to take action in these circurnstan. 

ces shall not be lower that the Divisional 
Superintendent 

On 17-11-1972 the Board Circulated its earlier letter 

dated 28-9-1972 in which it was decided that the facility be 

withdrawn during specific periods or when mass sick reporting 

was contemplated. The reievaL ' st-r-46t. of this instructions 

is reproduced below : 

	

"2. 	In para 4 of the above letter, it has 

been provided that with a View to event 

misuse, the Rly. Administrations may withdraw 

the privilege of acceptance of medical cert-

ificates from registered medical practitioner 

for grast of leave, by special notification 

to the staff for specified periods. The 

. . .6... 
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Board have considered the matter further 

and have decided that the Divisional Supdts. 

must issue notification regularly during 

summer (1st April to 30th June) and Diwali 

(1st October to 15th November) as also 

when mass sick reporting is contemplated 

by staff of any department." 

The instructions elevated by the respondents to the 

status of notification dated 27-1-1981)reproduced below. 

The respondent& rej4y. is to be seen in the light of the powers 

conferred 'by earlier instructions referred to in 'it. 

Alk 
	 "All Subordinates BRC Division 

c/-ARs - ADI1 M PRTN 

Preivilage of accepting of Medi-

cal Certificates from Registered Private 

Medical Practioners for grant of leave on 

Medical ground to all the staff is hereby 

withdrawn with immediate effect till furth-

er orders AAA Also powers to grant leave 

to staff is withdrawn from Subordinates 

with immediate effect AAA In case of 

emergency leave can be granted with the 

prior approval of the Branch Officers AAA." 

6. 	There is no doubt that the Railway Board has power 

to restrict or withdraw the facility of grant of leave on 

medical certificates. However, it is obvious that such 

restrictions or withdrawal has to be considered within the 

ambit of the facility and in terms of the procedure to be 

adopted and the authority declared competent to withdraw or 

restrict the same. The thrust of the instructions in the 

Manual is clearly in recognition of the need for allowing 

room for Non-Railway Doctors giving certificates in certain 

circumstances being accepted by the Railway authorities. 

By instructions of 6-1-1972 the withdrawal of this privilege 

has been allowed but such withdrawal is in the context of 

local circumstances and has to be by special notification to 

the staff for specific periods. The authority competent to 

... 7 • S • S 
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take action in these Circumstances is also specified to be 

not lower than the Divisional Superintendent. In other 

words, the authorities restricting or withdrawing the 

facility cannot ignore the fact that the powers to restrict 

or withdraw the facility carry stipulations regarding 

period, competence and procedure. 

7. 	In the instructions aated 27-1-1981 which is 

merely the message addressed to subordinates two uestjons 

arise. 

The respondents have not pleaded that these instruct- 

ions were placed on a notice board or otherwise widely circula 

ted or published and have treated any such instruction as 

notifications. In the circumstances of this case the duration 

of period when the strike was apprehended, it is obrious that 

the fact of this notification having been widely Imown could 

be challenged. Respondents have not stated which mode of 

publicity they had adopted but during the hearing merely 

stated that such a notification must have been widely known 

by the staff. In view of the careful wording of the 

instructions in which the notification is reujred to be 
p 

	

	

separately published on each occasion this plea cannot be 

accepted without reservations. The Jabalpur Bench no 

doubt held that mere issue of such instructions amounted to 

issue of notification but we need to ask€4 whether there was 

any plea in those cases raised before that Bench relating 

to the c.uestion whether such instructions can be regarded as 

Notification without proof of its being placed on the notice 

board for wide circulation. We do not find whether that 

Bench arrived at its Conclusion with reference to such a 

plea. With great respect therefore, we must observe that the 

Jabalpur Bench's observation might have been made in the 

circumstances and in the facts which might not be identical 

with those in this case. In any case, the observations 

themselves make clear that the words of the judgment apply 

. . . 8 . . 
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.o the circumstances of that case. Learned advocate for the 

etitioner has stated that in the interpretation of a 
V 

document 1W one Bench is not bound by the views of another 
\V 

Bench in the meaning attributed to. For this reason and 

also for the reasons above we are not inclined to consider 

that any change is warranted in the view taken in the 

judgments of the Ahmedabad Bench earlier referred to. We 

therefore, hold that the instructions dated 27-1-1981 cannot 

be regarded as having been notified as required under the 

instructions of the Railway Board empowering Divisional 

Superintendents to issuy them. 

0 'J. As observed earlier all other important and relevant 

facts of this case and the law applicable to these cases been 

dealt with in the judgment of Ahmedabad Bench earlier referred 

to and the, case are governed by them. 

9. 	In the result the petition has merit. The irr:pugned 

order is quashed and set aside. The petitioner; be reinstated 

and be paid 	back-wages within a period of or months 

from the date 	this order. No order as to Costs. riaas 

añ ) 	 (P.H. T'rivedi 
Judicial Member: 	 Vice Chairman 


