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- 	1±i±iiti: 	 Petitioner 

Advocate for the Petitioners) 

Versus 

]nJn :i 	Respondent 

I r. 1li•±yi 	 Advocate for the Responatii.(s) 

CORAM 

The Hon'ble Mr. 

	

The Hon'ble Mr. 	•:. 	 .. 

Whether Reporters of local papers may be allowed to see the Judgement? 

To be referred to the Reporter or not'T 

Whether their Lordships wish to see the fair copy ef the Judgement? NA 

Whether it needs to be circulated to other Benches of the Tribunal? '1 
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3hrL 	• :. r0nsara,, 
Insoecbor of Customs & CenLrE 
txcise, 
Office of Collector of Cugto 
and Central xcise, 
Aabaf. 
(Advocate-Ivr. L.Pi. T hakkar 

Versus 

i Ufljofl of India, 
hrough, 

Uncer iecreta.ry to the 
Goverurnan: of India, 
iriistrv of dinance, 
eoartment 00 dVflue, 

New Lelhj. 

Collector of Cli ntral ixcjse 
eec Customs, 
Ahmed chad 

Eeputj Collector, 
Cn:ral xcie & Customs, 
Abmedabad 

Advocete-Lr. P. 	Lal) 
. Rcs:ondents 

0 

O.A. No. 472 of 1988 

r r Th r' i 
LI Li .1_I LY 1 	11-11 .1.. 

Date : 1171991 

Per : 1iorYble hr. P.. Trivedi ,. Vice Chairman 

The applicenL: Shri 	haflsara was c:arge sheeted 

for demanfino ahd acceotin some cash and gold from various 

nersons by threabening them as cci officer attached to Gold 

Control Cell in order not to initiate oroceedines under 

the Gold Control Zct in collusion with certain other nersons 

and thug contrevenjns Tule 3 of the Cant;al Civil Servce 

(Con(fuct;) Rules, i954 The .nciiry Officer after recordine 

evidence found That the charges were not proved beyond doubt 

as tciere was no independent witness except depositions made 

by Lcie complement. The discilinary au:hori cy direed 

With chic finding of the Inquiry Officer and held the 

apolicant guilty and thereupon imposed penalty of dismissal 

from 	 c service on him ani others. Tcie aeclicant arynealed aqainst 

this order and the aooella-t;e 



penalty to red Lction to a lower stage in the time scale for 

a period of 5 years anc1 held that the ground taken in appeal 

V Lz • the Disciplinary Authoeiy not having given any 

opportunity of making representation on the penalty proposed 

to be imposed had no substance. The appellate authority 

considered :hat the ends of justice would be met if a 

penalty of reduction to a lower stage in the time scale 

of the oav is imoosed. However, the President of India in 

exercise of the powers under Rule 29 (i) (i) of the C.C.S. 

(C.C.A.) Rules, 2 .64 issued a show cause notice after 

calling for records and forrninr a prov:Lsional conclusion 

that the oenalty should be enhanced to dismissal from 

service. The respondents' reply to rhe show cauSe notice 

dt. 14.9.1987 was considered and the U.P.S.C. was consulted 

and its advice obtained. The U.P.S.C.'s findings were that 

the reply of rhe applicant to the show cause notice had 

no substance and che charges of committing gross misconduct 

and of showing lack of absolute integrity and acting in a 

manner highly unbecoming of a Government seniant thereby 

contravening Rule 3 of C. C.S. (Con(-_!uct) Rules, 1 964 is 

consetuently proved and that the guilt of demanding and 

acceoting illegal qratifica:ion in collusion with other 

was proved and that this was a clear instance of corruotion 

by way of harassment and collection of amount from the 

public by threatening and mileacling official position was 

clearly established. 1he Commission, therefore, advised 

that the penalty of dismissal from service should be imposed 

on hri Kansara and other from due date. Thereupon, by 

order cit. 3r6 June, 1988, the apelicant was dismissed from 

setvice. The aoolicant has approached this Tribunal under 

Section 19 of the Administrative Tribunals Act with the 

prayer for relief of quashinc and settincT aside the decision 

of 12th August, 1987 which is the show cause notice issued 
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Dy Lna Presicent anc. 	 order cc. 3 June, 1?88 

dismissing him from service. The grounds on which the 

relief is souctht can be summed uo as follows : 

1 • The Inquiry Officer in his report has not found 
the aiplicant guilty beyond doubt and vet the 
Di sciiinary AuthorIty Fqas irnoosed the nenalty 
o cflsmissal. 

2 • 	No opportunity for rerresentation was allowed 
to che aoolicant when the penalty was imposedT 

Documents were as]ed for by the acalicant were 
not supoliod. 

The conclusion regarding suit oft the apt licant 
was held purely on circumstantial evidence and 
without any evidence other than the deposition 
of the complainent. 

ho cony of the Inquiry Officer' s report was 
furnished to te analicant before or after 
imposition of oenalt until the date of the 
aoplication althoucsh it is incumbent on the 
respondents :0 sunoly a copy of the Inquiry 
Officer 1  s report to enable the apelicant to 
take suitable defence. 

S. The revisional powers under Rule 29(1) (1) of 
the relevant rules in this case have been 
exercised by the respondents after lapse of a 
period of one year. 

The respondents have not filed any reply although 

several opportunities were given to the-,Ti. The respondents 

have no:: pleaded their case nor furnished written arguments 

although they had been allowed to do so. Learned advocate 

for the aoplicant waived hearing and filed written submission. 

We, therefore, have decided to disnose of the case on merits 

as athered from the record and the written submissions of 

the cool icant. 

Rule 29(1)(i) of the C.C.3.(O.C.A.) Rules, 154 as 

extracted from Swamy's Compilation read as under : 

"29. (i) otwithstanding anything contained in these 
rules 
(I) the Presi(fent or 

may at any time, either on his or its own motion 
or otherwise call for the records of any inquiry and 
revise) any order cade ur 	these rub? or undor 



the rules repealed by by Rule 34 from which an 
ci 	eel is allowed, but from which no apee ci has 
beun preferred or from which no ap::eal is 
allowed, after consultation with the Commission 
where such consultation is necessary, and may- 

confirm, modify or se aside the order; or 

confirm, reduce, enhance or set aside the 
penalty imposed by the order, or impose any 
penalty where no penalty has been imposed; or 

remi: the case to the authority which made 
the order or to any other authority directing 
such authority to mak 	 q y e such further enuir 
as it may consider nroeer in the circumstances 
of the case; or 

pass uuch other orders as it may deem fit: 

Provided that no order imoosing or enhancing any 
oenalty shall be made by any (revising) authority 
unless the Government servant concerned, has been 
given a reasonable ooportunitvof making a 
reoresentatjon against the penalty i proposec and 
where it is proposed to impose any of the penalties 
specified in clauses (v) to (ix) of Rule 11 or to 
enhance the penalty imposed by the order souctht 
to be reviewed to any of the penalties specified 
in those clauses, no such oenalt:y shall be imposed 
except after an inquiry in the manner laid down 
in Rule 14 and ( ) exceo: after consultation 
with the Commission where such consultation is 
necessary: 

In this case it is clear Thu.t the President has 

powers to call for the records and enhance the penalty 

and that the conditiong of giving a reasonable opoortunity 

of matine reorcsentatjon aaainst the oena.lty oroposed 

anc 	oing so after cnsulta ion with the J .1. .C. have 

bean fulfilled. 

4. 	The apalicr:jon shows tha.: the Frcsident called 

for the record after one year but we Co not find any 

flaw attracted on this account. Sub Rule (2) of the 

said. Rule 29 stipulates that the proceedings shall not 

be commenced until af'ber exoiry for the period of apreal 

or the disposal of ao-Deal when any such apaeal has becn 

referred.. In this case, a&iittedly, aooeal was disposed 

of and thure is no period prescribed uncer the Rules 

after which oower under rule 29 cannot be exercised. 

On these groug, there-fore, the aolicant cannot suCceed. 
1 



5. 	the other ground is regardinçr the disciplinary 

authority having di ffered, from the inquiry officer. 

whether an oportunity for a reoresentafion was obligatory 

before imposition of penalty? he aopellate authority 

has held that no such obligation arises under the Pu1es. 

the order of the disciplinary authority imposihg oena]tv 

clearly sums up evidence recorded by the incruiry officer, 

the conclusion formed by the insuiry officer that the 

charges have not been proved beyond doubt and thereafter 

reasons in detail are given by the disciplinary authority 

for holding that the charges Were conclusivelvroved 

after examining in detail why he disa:qreed with the 

findinss of the inquiry officer. ifl. the show cause 

notice Issued db. 12.8.1937, the aoolicant was informed 

~Jhy it was proposed to enhance the penalty. The apouicant 

therefore hd hnowledge of the finding of the in::uiry 

officer and the nature of evidence in the innuiry, the 

reasons why the inquiry authority disagreed with the 

finding of the inquiry officea and how he interoreted 

evidence to arrive at the finding of the aoplicant's 

guilt to have been roveaanc for imposition of tI-ie 

penalty of dismissal. The appellate authority considered 

the grounds of aooeal and found that the disctolinary 

authority had good reasons to arrive at the finding 

of guilt on aporecation of evidence and gave the 

reasons for mod.Lfyinq the penalty to reduction to a 

lower tine scale. Resooncent to. 1 gave a show Cause 

notice dt. 12th August, 1937 why he di not agree with 

the stand tahen by the apoellate auchority and after 

considerin3- the cause shown and on aetcina- advice cE 

the U.P..C., hs enhanced -penalty. Under Article 311 

as amended by the 42nd amendment of the Consti ution, 

the reouiremen.: of giving an ooportunity or makins 

aenresenta-jor, on the aenaltr oroposed has been in terms 
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taken away by :ha amendment. he ouestion, therefore, 

arises, however, whetLiei: she oblicTatjorl of "beino given 

a reasonable OPportunity of being heard in respect of 

those charges" under sub clause (2) of Article 311 has 

been fulfilled. Before the 3uareme Court's deCj5jfl in 

Bohd. tamzan i<fl'g case, the prevailino view was that 

the 42n6 amendment of ths Congtitutjon di not reeuire 

any op ortunity of makino reoresenta ::ion on tie oenaltT 

propoe and there fore, if te c7elinouent officer was 

duly found guilty in the departmental in-on giving 

him such opoortunjtr to dernnd himself as was recuired 

under the 1ules a reasonable OpwortuniLv of his being 

heard wOg held to hr,ve been given to him. However, the 

decis .on in Mohd. anzan than's case analysed the 

Consbituent eliments of "reasonable oPportunity of being 

heard in resoect of charges" and held that: natural 

justice was not sufficiently does if an inc;uiry report 

was not furnished orior to the communication of the order 

of enalty.1e would not li 	o burden the record by   t  

examination of various decisions on the subject. Before 

,the decision of Itohd. Ramzan than's case, in some Cases, 

it Was considered that an 0000rtunjt; of makino repregenta 

tion against oenalty is required if the disciplinary 

authority disagrees with the findings of the incuirv 

officer arid imposes penalt-y; but if was not reouiref 

if he so agrees with him. 211,,ere was, however, a weighty 

consensis that in uir7 repors was necessary to be furnished 

alonawith the order of penalty and if this was not done, 

the apwlican is held to he rejudiceg in mating his 

or deprived of an adequate opportunity of doing so before 

the aooellate authority. In this case, it is noticed 

that no inquiry report at all has been submitted. The 

a 



__ 

A 

question, therefore arises uhether a summary of the 

inquiry officer's renort conclusion and of the evidence 

on which he foun6,  guilt can be regarded as an adequate 

suhsttute for the inquiry renort. 

6. 	It is necessary to be clear about the precise 

observation of the Supreme Court and its impact on 

furnishing of the inquiry officer's report and the 

circms tanes relating thereto. Jhe following extracs 

sums uo the position from the Rarnzan than's case onra 

15, 15 and iS 

	

1115. 	Deletion of the second opportunity from 
the scheme of Art.311(2) of the Constitution has 
nothing to do with providing of a copy of the 
report to the delincuent in the matter of making 
his representation. Even though the second stage 
of the inquiry in Art.311(2) has been abolished 
by amendment, the delinquent is still entitled to 
represent against tee conclusion of the Incuiry 
Officer holding that the charges or some of the 
tharges are established anc holding the delinquent 
guilty of such charges. For doing away with the 
effect of the encuiry report or to meet the 
recommendations of the Inuiry Officer in the 
matter of imposition of punishment, furnishing 
a copy of the report becomes necessary and to 
have the proceeding cupleted by using some material 
behind the back of the delinquent is a position not 
countenanced by fair procedure. .hile by law 
aeplicatlon of natural justice coult: be totally 
ruled out or truncated, nothing has been done here 
which could be taken as keeping natural justice 
out of the proceedings and the series of pronounce-
ments of this Court making rules of natural justice 
aoplicable to such en innuiry are not affected 
by the 42nd .aJrlenCrflent. Wt, therefore, come to the 
conclusio that sunely of a copy of the insuiry 
renort along with recommendations, if any, in the 
matter o proposed punishment to be inflicted would 
be within the rules of natural justice and the 
delinquent would, therefore, be entitled to the 
supely of a cony thereof. she Forty3econd Amendment 
has not brought about any change in this position. 

	

16. 	At the hearing :ome argument had been advance 
on the basis of Art.14 of the Constitution, namely, 
thet in one set of cases ariing out of discip1iner 
proceedings furnishing of the copy of the inquiry 
report would be insisted upon while in the other it 
would no-  be. thi argument has no foundation 
inasmuch as where the discinlinary authority is 
the inquiry officer there is no report. He beornes 
the first assessing authoriLy to consider the 
evicence directly for £inc?ing  out ether the 
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delinquent is guilty arid liable to be punished. 
ven otherwise, the incuiriis which are irec bly 
handled sy the disciplinary' authority end those 
which are alloied to be handled by the in:uiry 
Officer can easily he classified into two separate 
groups - one, whether there is no ineuirv report 
on account of the fact that the disciplinary 
authority is the Inquiry Officer and inquiries 
where there is a renort on account of the fact that 
an officer other than the disciolinarv authority  
has been constituted as the Inoiiiry Oficer. Tha 
itself would be a reasonable classification keeping 
away t 	 A he application of rt. 14 of the Constitution. 

iS. 	e make it clear thas whether there has 
been an Inuuirv Officer an he has furnished a 
report to the discirlinary authorit ,:it she 
conclusion of the insuiry holdinr the delinquent 
guilty of all or any of the charges wish gronosal 
for anyparticular punishment or not, the delinquent 
is entitled to a cony of such report and will also 
be entitled to make a representation against it, if 
he so desires, and non-furnishing of the report 
would amount to violation of rules of natural 
justice and make the final order liable to challenge 
hereafter. 

7. 	It is noticed that the remuirement of giving inquiry 

officer's report arises only when the Inquiry Officer has 

held the delinquent guilty of all or any of the charges 

whether wish or withouL any proposal of punishment. ifl 

such a case, it would he necessary for a delinciuent officer 

V to have that renort to make a reoresentation and without 

which he can he said to he orejudised. In this case, however, 

the Inquiry Officer has admittedly not found against 

delinquent. dhe Lisciplinary Authority has differed with 

the lnuuiry Officer and found the delino'uent guilty and 

has given a copy of his order in which reasons for his 

doing so are set out together with summary of the Inquiry 

Officer's conclusions and the nature of evidence ant why 

he differs froiii the conclusions and bow he interprets 

differently the evidence. The appellate authority has 

aplied its mind also to the effect of the Inquiry Officer 

having held the apslicant not guilsy as the charges having 

not been established beyond. doubt and. has agreed with 

the disciplinarir authoritr for his conclusions differin 



from Lho mn.auirI Officer's concl'icn nf his inLer-aeLa-

-Lion of the eVidenCe. hore is no evidence of any viola:ion 

of hubs of naLural justIce nc: no cause for holdinc 

thaL he aaolicanL has noL been siven a reasonable 

opportunity Of beino: heard in resuect of the charges. 

3. 	the amolicent in mare 5 of,  his amoliction has 

mleaded. Lhat he had demanded car Lain documonts vae his 

letter dt. 4.2 .1933 which he. has an axed at Annexure A-i 

but it was neither reaiiec1  to by the resoondents nor the 

documents were sumalied ro him. the relevant annexure 

ShOWS that. IL is a letter dt. February 14, 19134 anc aces 

not relate to the leber dt. 4.2.l35. the amulicant ha.s 

not given any reference co any ground relatina ho non-

suhlv of documents which he has pressed at the stage 

of mc:mo::andum of apceal and has not made any reference to 

it in the order of drLsciplinar uutcoritv or the appellate 

authority from which the fact of his having made such a 

demand and his having been refused can be deduced • rthe 

amolicant has no:; riven aco duly sevcc let:er to that 

c::iecb sent by recfmgterecc most. ?or this reason, we Crc 

unahiet a oursuade ourselves regard ia the aenuineness 

of his plea of the failure on the resmonclents'  part which 

vit iateg the in:ujrv. 

9. 	or the above reasons, we are not able to old 

thatthere is any violatiOn Of rubs of natural justice 

or of rules urescribod for conducting of inruirv, or 

immosition of aenalty of the order at the stage of ammeal 

or impugned orders aessed under rule 29(1) Ci) of: CC.3 CCA) 

iules w 	t Lfy a 	rfrec 	iho 	 ec  cne acrian oj: 

the resmondents or imoumned dCCiSiO. Toe eamliccition is 

heldto have failed. Thre shall be no order as to costs. 

i C hatt 
Judicial member 

P di ni rivedi 

Vice Chairmen 


