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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH

0.A. No.459/88

<R
DATE OF DECISION 11-09-1991 -
Shri R.M. Makwana & Others  __ Petitioner
‘ Mr, P.H. Pathak Advocate for the Petitioner{s)
Versus
Union of India & Ors. ) Respondent By
Mr. Jeyant Patel = __Advocate for the Responaeui(s)
“ \ {
CORAM .
:e Hon’ble Mr. Me.Me Singh 3 Administrative Member
The Hon’ble Mr. Re.C. Bhatt ¢ Judicial Member

1. Whether Reporters of local papers may be allowed to see the Judgement? %
7

o

To be referred to the Reporter or not? [
3. Whether their Lordships wish to see the fair copy of the Judgement? <7

4. Whether it needs to be circulated to other Benches of the Tribunal? A
MGIPRRND —12 CAT/26—3-12-86—15,000




e
N
be

] s 3 B R s
i e 2L e lle MaXKWana

2. bBhartiya Telephone Employee
Union, line staff & Group D
through its Area Secretary,
Shri N.N.Lave
Both are addressed to 186,
Shashiram's Pote, Khadia,
Ahmedabad. : Applicants

(Advocates Mr.P.H.Pathak)
Versus

1. Unicn of India
Through
The General Manager,
Ahmedabad Telephones,
Khanpur, Ahmedabad.

Naroda Exchange,
Ahmedabad, ¢ Responcents
{Advocate: Mr.Mukesh Patel for
Mr,Jayant Patel)
JUDGMEWNT

Per: Hon'ble Mr, R.CeBhatt, Jadicial Member
This applicationis filed by one Shri R.M.Makwana

a casual labourer and¢ one Bhartiva Telephone Employvees

Union working under Respondent Nc,2, under Section 19 of the
Administrative Tribunals Act, 1985 for a declaration that

the termination notice dated 27.5.1988 issued by the respond-
ents as illegal, invalid and¢ inoperative anc for direction

to the respondents to regularise the services of the
applicants and to make equal pay for equal work anc for a
declaration that the respondents adopted unfair labour

ractice kv keeping applicants as daily wager,
b4 PL Y e

2. The applicant No.,l1 is a casual labourer working
uncer Respondent No.2, while the applicant No.2 ks joined
this applicaticn as a Trade Union , registered uncer the
Trade Unicn Act, 1926 for public interest litigation in a

representative capacity in case of casual labourers whose

names are mentionec at Annexure-As¢ There are in all 9 casual
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s The resp ndents have filed thei r reply contencing
that the casual lakourers are engaged purely on temporary
basis and they are retrenched after one montH$ notice as

r the Departmental Rules, It is contended that the

applicants are t the "Workman' and¢ the respondents' depart-
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ment is not an 'Industry' wit!
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Industrial Disoutes Act therefore the provisiocons

- . . s ; - n to, .
of Industrial Disputes Act, 1547 do not ap;lz/tne present

It is also contended that CCA (Conduct) Rules, 1965

are also not applicable to casual lakourers, The respcnde-
nts have further contended that the casual labourers whose
names have beem mentioned in the application might be working
in the department from different dates but they have break

in service for more than six months thout any intimation

-0 the department and in that case it is to be taken as

discontinuation or break in attendance/work. It is conten-

ded that the applicants
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necessary details regarding their service. The respondents
have denied that with a view to avoid the directiocns as per

the judgment of the Hon'ble Supreme Court, the responcents

have adopted unfair labour practice and denied that the
power exercised by them is discriminatrory and violative of

16 cof the Constitution £

(o]

Article 14 an

that the application be dismissed,
4, The applicants have

filed rejoinder controverting

the contentions taken by the respondents in their reply.

T = s o s ol s, sk , t - [ P ST X. & eyl
have denied that they are not the'Workman'and the responden-
ts!' department . not an 'Industry ! within the meaning of

Industrial Disputes Act, 1947 and denied that the provisions

werd - . - X P . .
of ITDiAct are not applicable to the
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It is contended that as and when the applicants remained
on
absent on their own accord or/their mecdical ground, they
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have submitted their detailed representations with

appropriate certificate.

It is contended by the respondents that the

W
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,l . . - ' -
respondents® Telecom Department is not an 'Industry and
the applicants are not 'Workman' and hence the provisicns
of the Industrial Disputes Act do nOt apply in this case,

The learned advocate for the respondents has put reliance

on the cGecision in Union of India vs., Labour Court, Jellundur
L4

and another (1984 II L.I.N. page 577)in which it is held that
H H
Pocts and Telegraphs Department is not an Industry and the

clerk therein is not 'Workman'. He, therefore, submitted

that the pre

o)
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ent case is not governed by the provisions
of Industrial Lisputes Act. In this connecticn, it is
necessary to mention that this Tribunal and other Tribunals
in number of judgments held that Telecom Department and
Post and Telegraphs Department is an 'Industry' as defined
in Section 2(J) o¢f the Industrial Disputes Act and the

’ ~—
casual labourers working in that dekartment are the
'"Workman' under the Industrial Disputes Act. We may,
refer. here the decisions in G.K.Aparnathi vs. Union of
India in TA/69/87 decide¢ on 10.12.1987 and Viljibhai
Karsanbhai Solanki vs. Union cof India in CA/518/88 decided
cn 19.9.1990 by the Ahmedabad Bench and the third decision

k=]

¢ an earlier decisicn in the case ¢f Kunjan Ehaskaran

-

and Ors, ve. Sub Divisional Office, Telegrachs, Chenganassery

(o223 LIC page 135). In this view of the matter, we do not
accept the contentions c¢f the responcents that the
respocndents! department is not an 'Industry' and the

avplicants are not the 'Workman' under the I.D.Act,

i
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By The applicants have produced one month's notice
given to one of the applicants vide Annexure A/2 cated
27.5.1988 by which the services of one of the applicants
was terminatec. It is menticned in this notice that the
applicant had remainec absent for some days after March,
1985 namely for the period from May, 1985 to January, 1986
aind hence his services stood terminated tgr one month

termination

from the date of the notice,. Identical notlce?are Served
tc all the casual labourers who are shown in Annexure ‘'A',

The casual labourers shown at Sr.No.l, 2, 5, & scem to have

been working with respondents since 1982, the casuval labourers
) shown at - Sr.No.4 since 1983, casual labourers
) shown at 3Sr,No.,2 @nd 3r.No.8 since 1984 and casual labourers

shown at Sr.,No.7 and 9 since 1985, The service card of each
of these casual labourers collectively is produced at
Annexure A/1 which show that all of them have worked for
more than 240 days before the notice of termination given

to them on 27.5.,1988. These are the notic=s which are
challenged by the applicants being vioclative of 3ection 25F
of the Industrial Disputes Act. It is very apparent from
the service card of all these casual labourers that they had
worked for more than 240 days within one year prior to the
date of the impugned notices. In this view of the matter,
they can be salid to be in continuous service for a p riod
of one year prior to the date of the terminaticn as per
Secticon 25 B c¢f the Indwbtrial Disputes Act. Secticn 25F

of I.D.Act seys that no 'Workman' employed in any Industry
who has been in continuous service for not less than one
year under an employer shall be retrenched by that employer
until (a) the workmanras been given one month's notice in

writing incicating the reasons for retrenchment and the

et

period of nc¢tice has expired/or the workman has been paid
in lieu of such nc Llce)wa ges for the period of the notice,

(k) the workman has been paid)at the time of retrenchment,




compensation which shall be eguivalent to 15 days’average

pay for every completed year of continuous service or any
part thereof in cxXcessof six months and (c) notice¥ in the
prescribed manner is served on the appropriate Govt. In the
instant case though! one month's notice is given to the
applicants, the compensaticn as per Clause (b) of Section 25F
has not been paid to the applicants at the time of retrench-
ment nor notice in the prescribed manner is served on the
appropriate Govt. as per Clause (C) of Section 25(F) of
I.D.Act., The learned advocate for the respondents submitted
that the provisions of the I.D.Act do not apply to th&sﬁ

) cace- We do not agree with him because we helc that the

snondents' devartment is an 'Industry' and the applicants

are the 'Workman' as per the provisions cf I.D.Act, Moreover,

i11led the condition of Sectiocn 25 B of I.U.Act

and therefore the respondents were duty bound to comply with
the conditicns of Section 25F of I.L.act before retrenching
the a-plicants' from the service and as they have failed to
comply all the conditions of Section 253;the impugned notices
given to the casual labourers shown in Annexure A are bad

in law and therefore, the termination of the casual labourers
on the strength of those notices datec 27.5.,1988 deserve to

be et aside.

7. Learned advocate for the applicant® submitted that
the respondents could not have even terminated the services
of the applicants on the ground of the alleged absence of
the applicants as mentioned in the respective notices.

He submitted that it was copen for the respondents to

start departmental inquiry for the said absence of the
applicants and the resp%gggnts ought to have heard the

(QVr\ applicants before giving/thelenotices of termination,but
-

thexespondents did not choose to do so and straight away

action was

i ssued the noti Jh il - . .
issued the noticg which é bad in li4w. He submitted
o
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that there was non application of mind on the part of

the respondents and the action ¢f the responcents in giving
such notices was an arbitrary action of power and against
principles of natural justice., He submitted that if on the
ground of absence, the workman is to be terminated the rule
of natural justice has to be followed., The learned advocate
for the applicants on this point relied on the decision in
K.Ravikumar vs. Inspector of R.M,3. and Ors (1991) 15 ATC
page 603 and Babulal vs. State cof Haryana and Ors. (1991)

1¢ ATC cases page 481. It is held in these decisions that

1

provision for automatic cessation ¢f service as a result
»
‘ of absence of leave or otherwise for over 180 davs as per

Rule 5 of P & T Extra De artmental Agents (Conduct and

)]

J

Service) Rules, 1964 is unconstitutional. It is also held
that if simple orxcder of termination is found to ke a
camouflage four a punitive action, order is liable to be
set aside. Learned acdvocate for the respondents submitted
that when the applicants remained absent from work for more
than six months without intimation to department, ...
it is to be taken as discontinuation or break in work.
’ Learned advocate for the applicant, in view of the above
two decisions, submitted that such a rule is unconstitutional
: . M |
and void and in any case the respondents ec@pnot take this
view without following the principles of natural justice
and without hearing the applicants. We agree with the
learned advocate for the applicants on this point.
In the instant case, the respondents without hearing the
applicants about their alleged absence as mentioned in the
notices had terminated the services of the applicants on

that ground which is against the principles of natural

)

justice. The learned acvocate for the applicant also

-

relied on the cecision in Shridhar Vs, Nagar Palika
L4
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Jaunpur and Ors. (1991) 15 ATC page 851. It is held in this
decision by the Hon'ble Supreme Court of India that it is

an elementary principle of natural justice that no person
should be condemned without hearing. He submitted that

in the instant case, the respondents have taken unilateral
decision of terminating the services of the applicant
without giving any opportunity to the applicants being
heard on the ground of their alleged absence. The learned
advocate for the applicants has also relied on Jai Shanker
Vs. State of Rajasthan ATR 1966 S.C. page 492, in which

it is held that the removal of a Government servant from
service for overstaying leave is illegal even though it is
pProvided by the service Regulation that any individual who
absents himself without permission after the end of his
leave would be considered to have scarificed his appointment
and may be reinstated only with the sanction of the
competent authority. He, therefore, on this anology
submitted that even if there was any rule with the responde-
nts to consider the autbmatic termination of the services

of the applicants without giving any opportunity to show
cause the same was illegal. In the instant case, it is not
in dispute that no opportunity was given to the applicants
Oof being heard about their alleged absence before notices of
termination of their services on that ground was given and
hence such action on the part of the respondents was liable
to be challenged on the ground of violation ot principle of

natural justice.

8. The learned advocate for the respondents submitted
that as the work was not available, the applicants could not
be continued in servdce. He relied on the decision in
Satyanarayan Sharma and Ors. vs. National Mineral Development
Corporation and Ors. (1990) 4 sCcC 163, It is held in this
decision that the principle of regularisation of daily rated

workman and payment to him of the Pay equal to that of a

regular workman arises only when the daily rated workman
10 &




is doing the same work as the regular workman and there being
a vacancy available for him, he is not absorbed against it
or not even paid the equal pay for the pericd during which
the same work is taken from him. ILearned advocate tfor the
respondents submitted that if there are any vacnacy or no

work available for the annlicants then they cannot be contin-

v
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ued and they cannot be even regularised. Learned advocate
that not
for the applicants submitted /he respondents haVQ_;erminated
the services of the applicants on the ground that there is
no vacancy available for the applicants or there is now work
available for the applicants in the respondents' department
‘ but the termination is only on the ground of the absence of
the applicants for a period rentioned in the notice of
termination and therefore, thisy decision will not help the
respondents. We agree with him that in the instant case,
the notice of termination given to the applicants are not
based on the ground of absence of work or absence of vacancy

and hence the respondents cannot press in €O service the

above decision of the Hon'ble Supreme Court.

9. The learned advocate for the applicants further
{ submitted that the applicants must be regularised in the
'b service by the respondents because some of them work since

1982, some from 1983 and others from 1984 and 1985, He éut
reliance on the decisicn in the General Secretary, Bihar State
Road Transport Corporation, Patna vs. Presiding Officer,
Tndustrial Tribunal, Patha and Ors. 1988 (1) SLR Page 349
The Hon'ble Supnreme Court in this case on the admitted facts
that a large number oﬁxggpple had been working as casual
labourers for a long number cf yvears directed the respondents
Corporation ' to prepare a reasonable scheme for

\&/j regularisation of the c asual labouers who have been working

for more than one year. The cther decision relied on

oo didione
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is viljibhai karsanbhai Solanki vs. Union of India & Ors.
decided in 0.A./518/88 on 19,9.90 by the Ahmedabad Bench.

The Ahmedabad Bench having considered the facts of the

case and the period of work put by the casuwal labourers in
that case directed the respondents to absorb the applicants
as regular employees. The next decision relied on is
Shushilaben Meshvania vs. Union of India and Ors. 0.A./298/88
decided on 15,2.1991 by the Ahmedabad Bench in which the
termination of services of the applicant was quashed. The
learned advocate for the applicants, therefore, submitted that
in the instant case also the respondents be directed to
regularise the services of the applicants and respondents be
directed to pay equal pay for equal work, Learned advocate
for the respondents submitted that in view of the decision

in sataynarayan Sharma and Ors. vs. National Mineral Develop-
ment Corporation Ltd. and @rs. (1990) 4 scC 163, the

service of the applicants need not be regularised. We have
Observed earlier that this decision will not help the
respondents because the respondents have not terminated the
Services of the applicants on the ground of absence of
vacancy of absence of availability of work in the

I'espondents' department.

10. Having heard the learned advocates at length and
having perused the documents on record and having considered
the decisions relied on by the learned edvocates, we are
satisfied that the impugned notices of termination of
services given by respondents to the casual lapourers shown
in Annexure A were violative of Section 25 F of the I.D. Act

and therefore, the impugned notices require to be set aside.

11, In the result, we pass the following orderg
The impugned notices of termination dated 27.5,1988

..12..
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issucd by respondents against the casual labourers
shown in Annexure A/1 are held illegal and are
therefore set aside and the respondents are directed
to reinstate all of them in service within one
month from the date of receipt of this judgment and
to pay them all backwages within three months from
the date of the receipt of this judgment. The
respondents are directed to consider applicants'
case for appointment on regular pay within three
months in accordance with seniority list of

casual labourers. The application is allowed to
that extent., No orders as to costs. Application

is disposed of accordingly.

g T ¥, N b, ,(}M‘V‘ \
( R.C. Bhatt ) ( MM, smg{-ﬂ)““?(
Judicial Member Administrative Member



