
CATIY!!2 

IN THE CENTRAL '\DMINISTRATIVE TRIBUNAL 
A11EDABAD BENCH 

DATE OF DECISION 11-09-1991 

Shri R.Makwana&. 	 Petitioner 

I, 	Mr. P.H. Pathak 	 Advocate for the Petitioneris) 

Versus 

Union of India 	 • 	Respondent 

Mr. Jayent Patel 	 ____ Advocate for the Responuei i(s) 

CORAM 

te Hon'hk Mr. M.M. Singh 
	

: Administrative Member 

The Hon'ble Mr. R.C. Bhatt 
	

: Judicial Member 

Whether Reporters of local papers may be allowed to see the Judgement? 

To be referred to the Reporter or not? 

Whether their Lordships wish to see the fair copy of the Judgement? 

Whether it needs to be circulated to other Benches of the Tribunal? 
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1 . 	oi e. I. 	kuiJ 
2. Bhartiya Telephone rnployee 

Unisn, line staff & Groun L 
tnrough its Area Gecretary, 
Shri .LJ.oav 
both are ad: ressed to 1C3, 
Ghashirao's Pate, Kiaiia, 
Ahrnedabad. 	 : Asplicants 

(Advocate: air. I. H.Pathak) 

Versus 

Union of India 
Through: 
The General Nanager, 
Alirnedabad Telephones, 
i(hanuur, Ahmedabad. 

biviiuna1 Officer(Phones) 
W 	 Naroda Exchange, 

Ahmedabad. 	 : Psp one. cots 
(Advocate: r l-iukesh Patel for 

1' 111r.Jayant Patel) 
JUDGMENT 

D.A./459/88 	 ba4- e:1 091991 

Per; lion tble  iir. .C. Bhatt, 	Judicial iternber 

1 	This application is filed by one Ghri A.ii.hakwana 

a casual labourer and one Ehartiya Teleohone rneloyees 

Unjon sorkiog under Respondent No.2, under .3ect 4 3n 19 of the 

Administrative Tribunals Act, 1985 for a declaration that 

the termination notice dated 27.5.1988 issued by the respond-

ents as illegal, invalid and inocerative anc for direction 

to the respondents to regularise the services of the 

applicants end to nake equal say for equal work anc. for a 

declaration that the respondents adopted unfair labour 

practice by keeping aplicants as daily wager. 

2. 	The applicant No.1 is a csual labourer uorlcirig 

under 2espondent sIo.2 while the applicant No.2 s joined 

this auplication as a Trade Unisn , registered under the 

Trade Union Act, 1925 for public interest litigation is a 

representative capacity in case at casual labourers whose 

names are mantjonet at Annexure- 	There are in all 9 casual 
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abourers shown in Anexure- including apdlio:.  

It is alleged by the applicants in the ap.]icatt .1 

the respondents, Ahmedabad Telephones have exercised the 

sewers in total arbitrary manner with a view to deorive 

the aenlicants of the benefits of reeularicatiofl as ner the 

directives cd the on1ble Supeme Court of India and further 

the respondent No.2 has Issuec a termination notice to all 

the casual labourers. The applicants have produced the copy 

of the said notice at Annexure2 according to which the 

services of the casual labourers shown in Annexure were 

according to.the ap plicants, the said notice 

action of service 	the cassal labouS is illegal 

S irivalie and inoperative. it is ai!egeo by the appilcants 

that the respondents is an 'Industry' uncer the grovisionS 

of the Indutrial bisoutes Act an the applicants are the 

casual labocrers under the said ict. It is alleged that the 

rasponcents have started terminating the serviceS of the 

senior most labourers who are wcrking since 3 to 5 yearS 

in he teoarbmeflt cf the respondents and the respondents 

avoid the compliance os the Hon'blo 3ureme Court's order 

regularisiog the apelicantS. It is alleged that the 

41 applicants have completed the serviceS of more than 360 day 

even then the respondents withoct following the provisions 
and 

of section 25?, section 25E,L3etiofl 2.5 Gof the I. .ct 

have trminated the services of the anlicants. It is 

alleged that no departmental inguiry is conducted by the 

respondents against any of the applicants and hence the 

respondents have no right to issue such termination notices 

to the apc licants. It is alleged that thera is no rational 

classification made by t he responoents and they have 

exercised arbitrary powers in terminating the services of 
1 i 

the apelicants which action of the respondents is violative 

of article 14 and 16 of the Constitution of India. 
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3. 	The reso facets have filed thei r reely conten jug 

that the casual labsurers are ennaee purely on temoorary 

basis and they are retronched after one nontiS notice as 

ear toe L-e:artuental Rules, it is contenceh that the 

applicants are nt the 'Workman' ric the r 	ondents' depart- 

r:nt is not an 'Inctustry' within the meaning oi the 

Industrial bisDutee Act 1947 and. thercfose the
to 

:rovisione. 

of Incustrial Lisoutes Act, 1947 do not a tlthe eresent 

cse, It is also contended that CC (Conduct) .inlcs, 1965 

r 	 to cal l 	 e- e also The respcn( 

ute  hove furLhr contended that the casual labourers whose 

names have been mentioned in the aolicstioe might be. workinc 

ie the departent from different dates but they have break 

in service for more than six months without any intirrition 

to the decartment and in that case it Ic; to be taken as 

discontinuation or break in attendance/work. It is conten-

ded that eke aoclicente be called uoon to give all the 

ry details regarding their service. The respnd oents 

eve 	njd tact :ith a view to avoid the directions as ncr 

toe judgment of the i-Ion 'ble duremo Court, the rospondents 

1w; ye ado oted unfair leboer esactice and denied that the 

sower exercised by them it: ciscrirsinatrory ens violative of 

rticlo 14 and 1ob the Constitution f India and orayed 

that the esolication be djsmiose. 

4, 	The: aelicants have filed rejoinder controverting 

the contntioae taken b the renpori4ents in the ir reply. 

They have denied that the casual labourers are engaged 

:uoely on temoorary basis and for a ceasonal uo.d:. The-7 

rieve denied that Lhey are not the Workman' 	the rsgenc1en 

to' de iartrcent 	not an 'Industry' within the meaning of 

oncustrlal Disoutes ;ct, 1947 und cenie,fthat the srcvi clone 

of I;i4ct ore not aselicabie to the resent C:O. 



It is conoendee that as and when the applicants remained 
on 

absent on their own accord orLtheir  me ical groond, they 

have submitted their detai led reres entatjons with 

appropriate certificate. 

5. 	it is contended by the respondents that the 

responeents e]com Department i.3,  aat a 'loG ustrr'  end 

the applicants are not 'iiorkaan' an,-' hence the provisions 

of the Industria.l Disputes ct do not apply in this case. 

The learnec. acVocate for the resoondente has out reliance 

on the decision in Union of India ye, Labour Court, Jelluudisr 

and an.taer (190 II L.I.U. oage 577) in which it is held that 

I Posts coo Telegraphs Department is not an Industry enL the 

clerk therein is net 'orkman'. k-ic, therefore, submitted 

that the orseont case is n:-b gcverneh by the orovisiens 

of Industrial bisputes Act. In this conriecticn, it is 

necessary to mention that ths Tribunal and other Tribunals 

in number of judgments hale that Telecom Learbment and 

Post coo Telegraohe Do arteert is an 'Industry' as defined 

in iection 2(J) ei the Industrial Disputes Act and the 
r- 

casual labourers working in that deirtment are the 

',ioiOmafl' anser the Incustrial Disputes Act. 	.enay, 

refer- , here the ..eCiCiOflS in .K.arnathi v. Union of 

Inci.ia in TA,'69/87 decided on 10. 1 2.1937 and Viljibhai 

Ka 	 /518/3ia 	 drsanbhai olanki vs. Union of Ind 	 ecided  

n 19.9.1990 by the Ahmedabad Bench and. the third decision 

is an earlier decision in ehe case .f Kunjan Lihas karen 

andOre. vs 	ub Divisional ffice Telegraehs, Chenganasseri 

N .G33 LIC nape 135). in this view of the matter, we do not 

acceot the contentions of the responGerits that the 

rusp ndents' depai±neot is not an 'Industry' and the 

ap1icants are act the 'orkwnn' under the I.L.Act. 
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6. 	The aoolicants have producec. 	one month 's notice 

I 

çjiven to one of thu applicants vide nnexu ro 	ted 

27.5. 1983 by which the services 8 one of the applicants 

'•as rcrr[inatec.. it s mentisnec in thra notice that the 

anolicant had remaine6 absent for some days after :iarch, 

1985 namely for the period from Nay, 1985 to January, 1986 

and hence his scrvices stood terminatedaftmr one month 
o termination 

from the date of the notice. 	Identical noticare served 

t0 all the casual labourers who are shown in Annexure 

The casual laboorers shown at 3 r.2,7o.1, 3, 5, 8 Soern to have 

been working with respondents since 1982, the casual 1abourer 

shown at 	 r.No.4 since 1983, casual labourers 

shown at frNo2 and 3r.No,6 since 1984 and casual labourers 

shown at 3r.Nc.7 and 9 since 1985. The service card of each 

of these casoel labourers collectively is oroduced at 

Annexure A/i which show that all of them have worked for 

more than 240 days before the notice of termination given 

to them on 27.8.1938. These are the nstic::s which are 

challenged by the applicants being violative of JCCtion 25F 

of the Industrial disputes Act. It is very apparent from 

the service card of all those casual labourers that they had 

oorked for more than 240 d 	w ays ithin one year orior to the 

date of the impugned notices. In this view of the matter, 

they can he sed to be in continuous service for a p nod 

of one year orion to the oate of the tennination as per 

Section 25 B of the Indnial Disputes Act. Section 25F 

of I.d.ct says that no 'horkcian eraeloyed in any Industry 

who has been in continuous sorvice for not less than one 

year under an emnloyer shall he retrenched by that ernloyer 

until (a) the workman - as been aiven one month's n.tice in 

writing in icating the reasons for retrencnnent ano tne 

aeriod of ntice has expired or the workman has been paid 

in lieu of such fl.tice)wCOes for the seriod of the notice, 

(b) the workman has been paid at the tLre of retrenchm.. nt, 

. S 7 S S 



comeransation which shall be roivaient to 15 dav average 

e 	f cy or ever cornuleted year f continuous service or any 

p..rt thereo:E in 	cS of six montiw an. (c) notice in tne 

rescribec'. manner is served n the a.pproeriate ovt. In the 

instant case thu gh.: one month's notice is given to the 

apljcants, the coroensatiCfl as ear Clause (b) of SeCt ion 25F 

has net been aiá to the a;yslicarite at the time of retrench-

ment nor notice in the erescribed manner is served en the 

aporooriate JTvt. as ner Clause (C) of Section 25(F) of 

The learned advocate for th.e respondents submitted 

that the :rcvisions of the I.2.Act do nut aouly to 4-1 <  

case• he do not agree with hin because we held that the 

r'-u;onc eats' deoarbrnent is an 'Inuotry' and the aplicants 

are the 'orkran' as nor the arovis ions of 1.2. ..ct. lioreover, 

they hove du1 I hod the condition of: Section 25 	of i. .\ct 

nod toerefore the respondents were duty bound to comply with 

t1-ie conditions'OT: Section 25F of i.. .-ct before retrenching 

the aTplicants' from the service and as they have failed to 

comply all the conditions of Section 25F,  the imugned notices 

given to the casual labourers shown in Aniieire A are bad 

in law and tnerefore, the- termination of the casual labourers 

on the strength of those notices dated 27.5.1983 deserve to 

be set aside. 

7. 	Learned advocate for the aoalican submitted. that 

thle respondents could not have even terminated the services 

of the apulicants on the ground of the alleged asence of 

the ansliconts as mentioned in the resoective notices. 

He submitted that it was osen for the respondents to 

stazt depauental inguin; for the said absence of the 

aolicants and the respondents ought to have heard the 
them 

auslicants before giving/thesenoticos of tenuination but 

theespondents did not choose to do so and strai21-.t away 

action was 
issued the not ic whfch 	bad in l.w. he subojt tad 
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that there was non application of mind on the cart of 

the resoondents and the action :.f the respondents in giving 

such notices was an arbitrary action of ouwerand against 

principles of natural justice. He submitted that if on the 

ground of abs once, the workcan ic to be terminated the rule 

c: t natural justice has to be followed. Tho learned advocate 

for the a rjol ic I----, nts on this icoint relied on the decision in 

K. cvikurar vs. Insoector of .M.P. coo 'irs (1991) 15 TC 

sage 603 and Zabulal vs. state of Haryana coo irs. (1991) 

1 	TC cases page 431. It is held in these decisions that 

urovision for automatic ce:stieri i service as a ros - lt 
r 

of absence of Ic-ave or otherwise for over 180 dave as ocr 

ule 5 of P & T fb<tra be artmenta.l Agents (Conduct and 

5ervice) iules, 1964 is unconstitutional. It is also held 

that if simple orcer ci termination is found to he a 

camouflage fr a punitive action, orcor is liable to he 

cet aside. Learned advocate for the respondents submitted 

that when the applicants remained absent fm work for mo::e 

than six months without intimation to department, 

it is to he taken as discontinuation or break in work. 

Learned advocctte for the aopliccn- , in view of-  the above 

two decisions, submittec that such a sle is unconstitutional 

end void and in any case the respondents cqnot tale this 

view without following the princigles of natural jus Lice 

and without hearing the aeclicants.  1e agree with the 

learned advocate for the apulicants on this point. 

In the instant case, the respondents without hearing the 

aoplic-nts about tneir allegec aosence as mentionec in the 

notices had terminated thc: services of the aeplicents on 

which is against the crincicles of natural 

ie learned cc vocate for the aplicsnf also 

ie acision in Jhridhar Vs. Jajer i-'alika, 
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Jaunpu.r and Ors. (1991) 15 AIC page 851. It is held in this 

decision by the Hon'ble Supreme Court of India that it is 

an elementary principle of natural justice that no person 

should be condemned without hearing. He submitted that 

in the instant case, the respondents have taKen unilateral 

decision of terminating the services of the applicant 

without giving any opportunity to the applicants being 

heard on the ground of their alleged absence. The learned 

advocate for the applicants has also relied on Jai. shanjcer 

Vs. State of Rajasthan ATR 1966 S.C. page 492, in which 

it is held that the removal of a Government servant from 

service for overstaying leave is illegal even though it is 

provided by the service Regulation that any iridividual who 

absents himself without peraissjon after the end of his 

leave would be considered to have scarif iced his appointment 

and may be reinstated only with the sanction of the 

competent authoxity. He, therefore, on this anology 

submitted that even if there was any rule with the responde-

nts to consider the autnatjc termination of the services 

of the applicants without giving any opportunity to show 

cause the same was illegal. In the instant case, it is not 

in dispute that no opportunity was given to the applicants 

of being heard about their alleged absence before notices of 

termination of their services on that ground was given and 

hence such action on the part of the respondents was liable 

to be challenged on the ground of violation of principle of 

natural justice. 

8. 	The learned advocate for the respondents sulxnitted 

that as the worlc was not available, the applicants could not 

be continued in servdce. He relied on the decision in 

Satyanarayan Sharma and Ors • vs • National Mineral Development 

Corporation and Ors. (1990) 4 SCC 163. It is held in this 

decision that the principle of regularisation of daily rated 

worlcman and payment to him of the py equal to that of  a 

workman arises only when the daily rated workman 
.10.. 



- 	

:10: 

is coing the same work as the regular wormar1 one there being 

a vacancy available for him, he is not absorbed again ;t it 

or not even caid the equal cay for the period during which 

the sane work is taken from him, learned advocate tor the 

respondents submitted that if there are any vacancy or no 

rork available for tho a. liconts then they cannot be cont-in- - 
anc: they cannot be even regularicod. Lea rne: a cvocate 

that 	 not 
f 	 /anubmitted,e resnondentS haverinatedorthe apel in    

the services of the applicants on the ground that there is 

no vacancy available for the applicants or there is no work 

available for the applicants in the responden 	d ts' epartment 

but the termination is only on the ground of the absence of 

the apulicants for a period ontioneci in the notice of 

termination and therefore, thicc decision will not help the 

respondents. Ie agree with him that in the instant case, 

the notice of termination 	diven to the applicants are not 

based on tiie ground of absence aE work or absonce of vacancy 

and hence the respondents cannot cress in to service 	the 

above decision of the Hon'ble Supreme Court. 

9. 	The learned advocate for the applicarts further 

submitted that the applicants rrtst be re:ulariced in the 

service by the resoondents because some of them work since 

1982, some from 198 ano others from 1984 anc 1985. He put 

reliance on the d ecision in the General Secrotary, bihar State 

Poad Trans oct Corporation, Patna vs. Presiding Officer, 

Industrial Tribunal, Pata and .rs. 1988 (1) 3LR ]:age 349 

The Hon'ble Sureme Court in this case on tho admitted facts 

that a large nurrher of cecle had been working as (:050al 

labourers for a long nUmbor of years directed the r.e;pondents 

Corcoration 	 to prepare a reasonable scheme for 

regularisation of the c asual labouers who have been working 

for more than one year. The :ther decision relied on 
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is viljibhai icarsanbhai Solanici vs. Union of India & Ors. 

decided in 0.a./518/88 on 19.9.90 by the Ahmedabad Bench. 

The Ahmedabad Bench having considered the facts of the 

case and the period of woric put by the casual labourers in 

that case directed the respondents to absorb the applicants 

as regular employees. The next decision relied on is 

Shushjlaben Meshvania vs. Union of India and Ors. O.A./298/88 

decided on 15.2.1991 by the Ahmedabad Bench in which the 

termination of services of the applicant was quashed. The 

learned advocate for the applicants, therefore, submitted that 

in the instant case also the respondents be directed to 

regularize the services of the applicants and respondents be 

directed to pay equal pay for equal work. Learned advocate 

for the respondents submitted that in view of the decision 

in Sataynarayan Sharma and Ors. vs. National Mineral Develop-

ment Corporation Ltd. and Ozs. (1990) 4 5CC 163, the 

service of the applicants need not be regularised. we have 

observed earlier that this decision will not help the 

respondents because the respondents have not terminated the 

services of the applicants on the ground of absence of 

vacancy of absence of availability of woric in the 

respondents' department. 

10. 	Having heard the learned advocates at length and 

having perused the documents on record and having considered 

the decisions relied on by the learned advocates, we are 

satisfied that the impugned notices of termination of 

services given by respondents to the casual labourers shown 

in Anriexure 4 were violative of Section 25 P of the I.D. Act 

and therefore, the impugned notices require to be set aside. 

ii. 	In the result, we pass the following ordert 

The impugned notices of termination dated 27.5.1988 

12. 
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issued by respondents against the casual labourers 

shown in Annexure A/i are held illegal and are 

therefore set aside and the respondents are directed 

to reinstate all of them in service within one 

month from the date of receipt of this judgment and 

to pay them all backwages within three months from 

the date of the receipt of this judgment. The 

respondents are directed to consider applicantl' 

case for appointment on regular pay within three 

months in accordance with seniority list of 

casual labourers. The application is allowed to 

that extent. No orders as to costs. Application 

is disposed of accordingly. 

( R.C. Bhatt ) 	 ( MM, Sinc 
Judicial Member 	 Administrative Member 


