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0.A./446/88
1. Shri Sawji Popat

JOkha,
District - Jamnagar.

2. 0O.,A/447/88

Mul ji Dadu,
Ckha,
District- Jamnagar.
a. A 448/88
3. gﬁri Ralesh Bijal,
Jkha, ;
District- Jamnagar.
(Advocate Mr. C.D., Parmar)

VERSUS

eecoc e .Applicant

Union of India
Owning and representing
Western Railway Throughs
1., The General Mancger,
Western Railway,
Churchgate,
BOM3AY- 400 020,

2. Chief Executive Engineer (Const.)
Western Pailway, J
Railway statiocn,
Ahmedabad.

3. Executive Engineer (Const.)
Western Railway,
Kothi Compound,
Rajkot 360 001.

4. Executive Engineer (Ccnst.)
Western Railway,
Jamnagare. es o5 e« esRESPONGENtS

{ Advo=ate Mo, 3.R. Kyada

JUDGMENT

O.2,/446/88

O.2./447/88
O.A,./448/88
Date: 21 .6.,1991
Per: Hon'ble Mr. R.C. Bhatt '+ Judiciezl Member

qﬁﬁ344p These three applications under secticn 19 of the
P A i
%/Q Admifidstrative Tribunal Act, 1985, are heard together Dy
/ :

:
79

consent of the learned acvocates of the Partiesss they
¥
invlove identiceal issues, and are being ¢isposed cf by
k y 4 3
-~ ‘(' . -
commén judgment.

2. The applicant in each applicaticn has allezed that
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he was working as a casual lebourer since 1983 in Western
Railway, that he wsas initially appointed as a casual labourer
M.B. on 15th October 1983 at P.W.I. (c) Dwarka, then P.W.I.
(c), Morvi, and till his retrenchment on 10th September 1985
at Porsandar P.W.I. (c) P.B.N. It is alleged by the applicant
in each case that he is Medically fit employee The applicant

~

in each case has produced his .. service card at Ann. A- 1
dated
and copy of the retrenchment noticed 8.8.1985 at Ann. A-B
given by respcndents. It ie alleged oy the applicant that the
applicant is & permanent Railway empkgee, and his services can
not be terminated without following provisicns of law. The
applicent, therefore, has praved that the termination of the
applicant’sservices be declared i.lecal, invalid and
inoperative anc in violation of secticn 25-F, 25-H, 25-G, of
I.D. Act and tha respondents be directec to reinstate tpe

applicant in services -with full backwages with continuity

of service.
'3‘4”The respondents have filéd ice ntical reply in each

appl atlon .contending thzt the applicant was arpointed on

#5th Uctober 1983 on Daily Vages till completicn of Virmgam
Okhe= Pgrrandar conversicn werk of phase II i.e. frem
Jsmnadar to Ukha, and Porbandar end the apnlicant was taken

for specified periccd for the asbove project from 15th Uctober

1983 tc 10th April 1984 and the se ervices of each ar-plicant
was liable to be termineted on 10th April 1984 without any
notice or anv compensesicn. The respondents have procuced

the copy of the agreement entered between the applicant and

-

ndents fcr the above pericd at R-I. It is contended by
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m
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the respondents thet this Tribunal hes no jurisdiction to

entertain this applicetion.

h=ir reply

cF

4. It is further contencdeé by the responcents in
that applic-nts workes upto 20th Septemb=r 1984 under the

PW.I. (c) West=srn Railway, Dwarka ané¢ aft=r th: compl: sticn

0004.'.'
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"2 of the above project in th= midécl-: of the y-=ar 1984,_and even
under the service agreemént, the services of 'the applicants
oucht to have been terminated on completicn of the'projecgfmk‘
but, durin¢ that year many casual labcourers approached Gujarat
High Ccourt by filing¢ various special Civil application against
their retrenchment cnd in many applications the High Court

~— et

cf Gujaret made suggetion tdgive work to the casual labourers

where it is aveilable insted cf retrenchinc them and, therefcrg

the ccses of the =:ra...3i= applicants was also considered on
this line, and the respondents tried to find out wcrk

indinu

=

Hh

existing in other departments of Railway ancé after
the said works the surplus staff was diverted tc other Divisicn
of derartment where work was availekle, The respondents have
contenced that at the time of shiftinc or transferini to other
prcjects or work, it was made very clear thet if sfter
completicn cf V,C,P./ prcject rhase II, if the applicants are
nct reacdy to zc to cther place where work is availableiy in that
ceses, they have tc face retrenchment after fcllowino due

cspencents that the

[

prccess cf law., It is contenced by the

)
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applicantes and cthers were directed where work was avai
thet the applicantwas cirected under Rajkot Division as the
Rajkot Divisicn demancdec the casual labourers in unit cf
r,/ and
. maintgnance'/ other work anc¢ the applicants starteé work under
. the P.wW.I. (c) Western Railway, Mcrvi, It is contenced that the

cy

VeuePs project is completely closed and, therefcre the

A y

respcn ents were not in a position tc zbkscrit the applicants,
and ultimately the exXcesSs 1lz.cur force which was c¢irect:-¢ to

RaJkat Divisicn was_ relieved zfter fcllowing due process under

cenied the averm=nts mace by ths

“ S i
aprlicants in nara

{ g &
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the application. It is contencdedythe
arplicants have to cgive the service record zndé that withocut
civing ketter pérticulnrs of the service record, ths
respondents are not in & position to give reply on the

.-5..0
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allegations which are baseless and without support of evidence.
6. It is contended by respondents that the application is
barred by being provisions on limitation ctntained in the Admini-
strative Tribunals Act, 1985. It is also contended that the
applicant has not exhausted alternative remedy available to him,
and the application be dismissed.
7. The applicant in each case filed rejoinder contending that
the order of termination was without following procedure under
I.D.Act, and hence pull and void as held by this Tribunal in the
case of O.A. No.331/86 dated 16th February, 1987. The applicants
have denied that the agreement was made between them and responde-
nts as contended by respondents and the effect of the agreement
was also against law itself. The applicants have denied that
their services were only for V.O.F. phase II. It is contended
that the applicants have not received the full amount that was Jdue
from respondents and was not given to them as per law, and I.D.

Act.

,'gfzifgg;j\ The respondents' learned advocate contended that these

%
>

4 th¥ééi§pplications are barred by limitation, but, this contention

; does g%% now survive because this Tribunal by order dated 14th
June,'i988 has condoned the delay in filing these applications anc
the‘ébplications were admitted.
9. The learned advocate for the applicants submitted that
this Tribunal should guash the retrenchment of applicant dated
10th September, 1985 as the respondents have terminated services
of applicants without foliowing the provisions of I.D.Act. The
respondents®' learned advocate submitted that the applicants were
relieved after following provisionsAof the I.D.Act. The
applicants, in rejoinder, have challenged the agreement Kk.I. and
also contended that they have not receives the full amount, which
was due.as per law and I.D.Act. The notice dated 8.8.85 produced
at Annexure A-2 by applicants shows that the respondents have
served applicants with notice under Section 25-F (a) of I.D. Act.
The learned advocate for the applicants submitted that

respondents have not complied with all clauses of section
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25~ F of I.D. Act The applicant in the application has not
alleged that the compensasion under secticn 25~ F was not

paid to him, but it was only in rejoinder a contention was
taken that the full amount was not peid te him. The applicants
have nct alleged as to vhat was the full amcunt payable to

paid
him and how much amcunt was/to nim at the time ©f retrenchment.
Thus reading the averments mace in the applicaticn coupled
concluded

with reply of responcents it can nct be /. =~ thast the respcn-
dents have acted in violaticn of section 25- F of the I.D.
Act. The learnec¢ acvocate for applicant has relied on cecision
of Ahmedabad Bench
éin Sukumar Gopalan ané crs V/s Union of Indiz and ors. (Western
Railway and ors. C.A. 331/86 =znd cthers) cecided by this

Tribuncl on 16 February 1287. But now there is the latest

Gecision on the question of jurisdiction of the Administrative

Tribuncl with respect tc the case covereé under the Industrial

"h has been pronounced oy the Central

(o)

(

Lisputes Act whi

I
(
¥,

Administrative Tribunal consisting of five members in A,

Podmavally & anrs V/s, C.P.%W.D. & ors, reported in III (19290)
CSJ (CAT) 2384 (FS), The law is lzid Sown in paras 38 and 39

cf this judgment. They read as under:-

PN

S
se

held thet if the I,D, Act creates rizhts and remedies it has
e homozeneonsus wheole and it has to be

at it was made clear that the Hi-h

ere the cirdumstances
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r from the following

2
cise of juriscicticn under

e snelt cut wise and clear restraint
this extracrdinzry rem=cy ané the
ill net e beyond those whelesome
ns except where the menstrosity of the

n or =xeeptional circumstances cry for
u’izial interdict or mandate. The mentor of
tice ané¢ a potent dru;; should be

v administered,”
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In our view, one such situation woulc be where the
competent authcrity ignore statutory provisions or acts

in viclation of Article 14 of the Constitution. Further,
where either due to admissions made or from facts apparent
on the face c¢f the record, it is clear tat there is
statutory vioclation, we are of the copinicn, that it ds
open to the Tribunal exercisinc power uncer Article 226

to set aside the illegal order of termination and to

direct reinstatement of the emplyee leaving it open to the

emplcyer to act in accordance with the statutory provisicnt

Tc this extent we are of he view that alternate remecy
cannot be pleaded as a bar to the exercise of jurdsdi-

ction uncer Article 226.,"

"39. However, the exercise of the power is discretionary
ané woulcé éepend on -he facts ané circumstances of each
case. The power is there but the High Court/ Tribunal

may not exercise the rower in every case. The principles
of exercise of pcwer under article 226 hwe been clearly
1aid in the caue of Rohtas incustries by Krishna Iyer, J

cited asove. Issues Nc. 2 ané 3 are answered accofdingly.”

‘Then fcllowe the conclusions of the Larger 3ench in para 40

the judgment as uncer:

The Administrative Tribunals constituted uncer the
Aaanlctfatlve Tribunals Act are not substitutes fcr the
aut@@rltles constituted under the Industrial Disputes Act
andfﬁence the Administrative Tribunal coes not exercise
3héﬁ*rent jurisdiction with those authorities in regard
”;ﬁg/ﬁatterc covered by that Act. Hence all matters cver
hich the Labour Court or the Industrial Tribunzl cr other
authori-ies had juriscicticn uncer the Incustrial Disputes
Act Go not automatically become vested in he administrative
Tribanal for adjudication. The decisicn in the czse of
Sis-dia, which lays down a contrary interpretation is,

in cur opinion, not correct.

(2) An apolicant sesking a relief uncer the provisic
cf the incdustrial Disputes Act must ordinarily exhaust

the remedies available uncer that Act.

the
(3) p~—The powers of-.y° Administrative Tribunal are the
same a§$hat of the High Court under Article 226 of the

Constitution and the exercise cf that ciscretignary power
would depend upon the facts ané circumstances gf each
case as well as cn the principles laid cown in [the case

of Rphtas Industries (Sup*a).

given to the term

(4] The interpretation
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'arrangements in force' by the Jabalpur Bench in Rammoo's
case is not Correct."

It is clear from the above that the jurisdiction of -. : the
Tribunal in challences under I.D. Act is by direction to be
conferred to such cases as may fall wichin the guidelines of

para 38 and 39.

10. Thus, in view of the latest cdecisicn in Padmavally's
case (Supral), the earlier decision cited by the learned
advccate for the applicant can not be pressec¢ in to service.
It is not in dispute that the applicants seek relief under

the provision of I.D. Act, end it is not in Jdispute that

the applicants have not exhausted the remedy availzble under
that act before Incdustrial Tribunal or labour Court. Thus, this
Tribunal h=zvinz no ccncurrent jurisciction in regaré to metter

cvzr which Incdastriel Tribunel or Labour Tribunal hsas

~——
juriscéiction, these applications will not 1} -8 e De
maintainzble befcre this Tribanal.
11, The next question, is whether we chculd exercise cur

\D

c¢iscreticn in t° mes Tkhr uicdelines cof pera 38 of the
P-émrvally's juégment aove., As observed earlier, in the instant
. cases; admittedly the notice under section 25- F (a) of the
'I.D. Act., was given to eadd applicant, that the respondents

have 1n terms contended that the azreement RI was entered into

the parties and also that
e wcrq/t applicants have been relieved after fcllowing

provisions of I1.D. Act. It was only in rejcinder thst the
¥
Q““llcanh raised¢ dispute that the aprlicants have nct been

=tter cf detailed

pzid full amount of compensation. This is a ma
calculaticn about compensaticn received by applicants because

they have n=2ither in the application ncr in the rejcinder
stated how much amcunt of commensaticn was paid tc then ol
h2w mach amcunt cf compensaticn they were entitt

The evidence produced by the arplicant iz sc scantwv that it is

to conclude thet the responcents h-ve acted in
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4p these ceases which require detailed evidence which is
not befcre us. Under these ~.'i: < circumstances, these are
| not the fit cases in wvhich this Tritunel should exercise

. *.ga discretionary power uncder Article 226 of the

constituticn of In<ia.

12, The applicants would e at liberty to exhaust the
r=mecy available to them under the I.D. Act, before the

/’?;iSTRA - - , ;
;ﬁ‘f)*’“" f%g}lm uncer that act.

/v B
Y& ! 3
13.l%f Result is thzt ta a-plications are Cismissed as not

sa/- Si/-h : |
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