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D.A./446/88 
Shrj Sawji Popat 

Okha, 
District - Jamnaiar. 

O.A/447/88 

Muiji Dadu, 
Qcha, 
District- Jarnnagar. 
A 448/88 

?iri Rash Sijal, 
ckha, 
District- Jarrnajar. 
(advocate fir. C.D. Prrq:r 
VERSUS 

Union of India 
Owning and representing 
Western Rail:ay Through: 
1 • 	The General Iienger, 

Western Railway, 
Chu rc hgate, 
331,13AY 400 020. 

Chief Executive Engineer (Const.) 
Western Fail\ay, 
Rail;ay Dtaticn, 
Ahmed abad. 

Executive Lncineer (Const.) 
Western Railway, 
Kcthi Corncound, 
Rajkot 360 001. 

Executive Enoineer (Ccnst.) 
Western Rai1ay, 
Jarnnagar. 
( Jiia; 1•ft. 3.. 

.Applicant 

'3 

. Respondents 

J U D G M. E N T 

0, A. /446/88 

0. A./4 47/88 

C) • A ./448/88 

Date: 21.6.1991 

Per; Hon'ble Mr. R.C. Bhatt 	: Judicial I'1errer 

jThese three applications under secticn 19 of the 

/ A\ 
dr?anistrative Tribunal Act, 1985, are heard tciether Dy 

ccnent of the learned avccates cf the patiess they 

in v1 ove identical issues, and are bein disposed cf by 

ccrnmdn jucTornent. 

2. The arplicant in each a:l:Lcaticn has alleed th:2t 
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he was workinc as a casual labourer since 1983 in Western 

Railway, that he was initially appointed as a casual labourer 

M.B. on 15th October 1983 at P.W.I. (c) Dwarka, then P.W.I. 

(c), Morvi, and till his retrenChrflept on 10th September 1985 

at Poroandar p..I. (c) P.B.N. It is alleged by the applicant 

in each case that he is I4edically fit 	P9Y The applicant 

in each case has produced his 	service card at Ann. A- 1 
dated 

and coj of the retrenchment notiCed 6.8.1985 at Ann. A_B 

given by respondents. It is alleged oy the apolicant that the 

applicant is a permanent Railway empee, and his services can 

not he terminated without following previSions of law. The 

aoplicant. ther€fcre,haS prayed that the termination of the 

applicant'SSerViCeS be declared ilegal, invalid and 

inoperative and in violation of section 25-F, 25-fl, 25-G,Of 

I.D. Act and th: respondents be directed to 	 the 

applicant in services with full beckwa2e5 with continuity 

of service. 

3. The res'z- on(ents have filed identical relv in each 
/ 

j 	
application contending that the applicant was aopointed on 

15th ctober 1983 on Daily Waoes till completion of Virmgam 

OkhaPr:andar conversion work of phase II i.e. from 

" 	Jamn,agar to Okha, and Porbandar and the aplicaflt was taken 

for secifjed period for the above project from 15th ctoher 

1983 to 10th April 1984 and the services of each aolicant 

was liable to be terninted on 10th April 1984 without any 

notice or any compPnsESiCfl. Te respondents have prcduod 

the copy of the areerrnt entered between the ao1icant and 

resoflcefltE fcr tho abve period at R-I. It is contended by 

the responoents that this Tribinal has no juris'ictiofl to 

entertain this appliCtiOfl. 

4. It is further contened by the respondents in thir reply 

that appi ic .nts work & upto 2 0th Septernb - r 1984 under the 

prJI0  (c 	:strn ai1'ev, Dwarka and aft'r th compl-ticn 
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of the above project in th mi6dl- of the yar 1984, and even 

under the service agreement, the services of the applicants 

ought to have been terminated on completion of the projec4 

but, durin that year, many casual labourers approached Gujarat 

High Court by filing various special Civil application against 

their retrenchriont nd in many applications the :-iirh Court 

cf Gujarat made suggion tdve work to the casual labourers 

where it is avail.ble instc:d cf retrenching them and, therefor 

the c.ses of the 	 applicants was also considered on 

this line, and the respondents tried to find out work 

existin in other departments of Railway and after finding 

the said wcrk4 the surrlus staff was diverted to other Division 

of oeeartment where work was availaole. Te responeents have 

contended that at the time of shiftino or transferin to other 

prcjects cr w:rk, it was made vary clear that if after 

completion of V.C.F./ prcicct these II, if the ap2iicants are 

not ready to 	to other piece where work is a-eailehle in thst 

cases, they have to face retrenchoant after fcllcwino due 

recess of law. It is contended y the rcsponTents  that the 

aeplicants and others were directed whore work was availa':ie, 

that the aopiicantwas directed under Rajkot Djvj:ion as the 

Rajkot Division demande(f the caual labourers in unit of 
and 

rnaint€narlce / other work and the coplicants started work un.er 

the P..I. c) western Railway, crvi, it is conteiYe( chat the 

;..P. preHect iscom-late1y closed and, therefore the 

reocn ents were not in a ocsition to *s ar the aeplicants, 

and ultimately tb excess leour force eich was C ircct 	to 

Raikot Ddvis ion was relieved ftor fallo--ino due proccs- un- er 

4 	the 	t and uies there under ith effect from 10th epteober 

5.ne respondents have denied the avern-nts made by the 
- 	 that 

apolicants in pare 6 cf the eo'clicetion. It is centen. 

a::'iicants have tc cive the service record and that w1th.'t 

civine better particul:rs of the service record, th 

resarndents are not in a rosition to iv€ reolv on :hc 
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allegations which are baseless and without support of evidence. 

6 • 	It is contended by respondents that the 
appi ication is 

barred by being provisions on limitation cntained in the Admini-

strative Tribunals Act, 1985. It is also contended that the 

applicant has not exhausted alternative remedy available to him, 

amd the application be dismissed. 

The applicant in each case filed rejoinder contending that 

the order of termination was without following procedure under 

I.D.Act, and hence tiull and void as held by this Tribunal in the 

case of U.A. No.331/86 dated 16th February, 1987. The applicants 

have denied that the agreement was made between them and responde-

nts as contended by respondents and the effect of the agreement 

was also against law itself. The applicants have denied that 

their services were only for V.O.P. phase II. It is contended 

that the applicants have not received the full amount that was due 

from respondents and was not given to them as per law, and I.D. 

Act. 

The respondents' learned advocate contended that these 

three appliCatiOflS are barred by limitation, but, this contention 

does not now survive because this Tribunal by order dated 14th 

June, 198 has condoned the delay in filing these applications an 

the applications were admitted. 

The learned advocate for the applicants su.bmittea that 

this Tribunal should quash the retrenchment of applicant dated 

10th September, 1985 as the respondents have terminated services 

of applicants without following the provisions of I.D.Act. The 

respondents' learned advocate submitted that the applicants were 

relieved after following provisions of the I.D.Act. The 

applicants in rejoinder, have challenged the agreement F.I. and 

also contended that they have not received the full amount, which 

In  
was due as per law and I.D.Act. The notice dated 8.8.85 produced 

at Annexure ai-2 ry applicants shows that the respondents have 

served applicants with notice under Section 25-F (i) of I.D. Act. 

The learned advocate for the applicants submitted that 

respondents have not complied with all clauses of section 

: 6 : 



25- F of I.D. Act The applicant in the application has not 

alleged that the compensasion unc'er section 2- F was not 

paid to' him, but it was only in rejoinder a contention was 

taken that the full amount was not paid to him. The applicants 

have not alleged as to what was the full amount payable to 
paid 

him and how much amount wastto  him at the time of retrenchment. 

Thus readinç the avproents mode in the application coupled 
concluded 

with reply of respcndent it can not be 	t1ot hhe respon- 

ents have acted in vicltion of section 25- F c-  the I.D. 

Act. The learned advocate for applicant has relied on decsion 
of Ahmedabad Bench 

Sukurnar Gopalan and crs V/E Jnion of India and crs.(.estern 

ai1way ann cr5. .. 331/26 ann others) c ecicec by this 

Tribunal on 16 February 1987. 3ut now there is the latest 

	

sictidecision on the 	 o 	uri 	on  of the Administrative 

rioun..:l .'ith respect to the case covered under the Industrial 

Lisputes Act '.hich has been pronounded ay the Central 

Administrative Tribunal cansistino of five members in A. 

Pdmavlly & Ants V/s. C.P.'.D. a ors. reported in III (1990) 

CSJ (CAT) 384 (FS). The law is laid down in pares 38 and 39 

of this judgment. They read as under:- 

"38. 	In the Rohtas inr----istries case the decision in 

premier automobiles case was cited with ao'prcval and it was 

held that i abe I.D. Act creates rinhts and roroadies it has 

to he c::nsidered as one hornoneneous whole and it 	to he 

reciared :s unoflato. 5t it was mode clear that the "Ti h 

Court couli interfere in a case where the cirumotences 

rooulre interference. Thi 	is clear fr.m the followino 

cbevation in rerard to exercise of jurisiction under 
.'-. 	1_- 	 • 

"rhis curt has spelt cut - 'ise and clear restraint 
cn the use 	this extracrdineLy remedy and the 

Cutt 'iLL noc 	beyond those wholesome 
inhibit iins except where the monstrosIty of the 
sith-tion or o-eerti:nal circumstances cry for 
tir:elv iuicial inter ict or mandate. The mentor of 
lao: i 	ostice and a potent dru . s- hcul be 
jidioi:uly administered." 
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In our view, one such situation would be where the 

competent authority irjncre statutory provisions or actS 

in vicltiofl of Article 14 of the Constitution. Further, 

where either due to admissions made or from facts apparent 

on the face of the record, it is clear tat ttere is 

statutory violation, we are cf the opinion, that it is 

open to the Tribinal exercising power uncer Article 226 

to set aside the illegal order of trmination and to 

direct reinstatement of the emplyee leaving it open to the 

employer to act in acccrdance with the statutory provision: 

Tc this extent we are of he view that alternate remedy 

cannot be pleaded as a bar to the exercise of jur&sdi-

ction uncer Article 226." 

81 39e However, the exercise of the power is discretionary 

anC: :oul 6erend on he facts and circumstances of each 

case. The power is there but the High Court/ Tribunal 

may not exercise the rower in every case. The principles 

of exercise of pcwer under article 2:6 hve been clearly 

laid in The cae of Rehtas induscries bi Krishna iver, J 

cited above. ITsues Nc. 2 and 3 are answered accofdingly." 

Then follows the conclusions of the Larger 3ench in para 40 

of the judgment as under: 

"(1) 	The Administrative Tribunals constituted under the 

Administrative Tribunals Act are not substitutes fcr the 

authorities constituted under the Industrial Disputes Act 

and hence the Administrative Tribunal does not exercise 

c:ncurrent jurisdiction with those authorities in regard 

covered by that Act. :-ence all matters over 
io 

which the Labour Court or the Industrial Tribunal or other 

autheri:ies had jurisdiction under the Industrial Disputes 

Act do net automatically become vested in he aorini5trative 

Tribjnal dor adjudication. The decision in the case of 

Sis:dia, which lays down a contrary interpretation is, 

in cur orinion, not corect. 

An apalicant seekin; a relief under the rrovisicns 

c the inaustrial Disputes Act must ordinarily axhauct 

the remedies available under that Act. 
the 

-The powers c:f/' Administrative Triunal era the 

same ehat of the Hich Court un:er Article 226 c 	hc 

Constitution and the exercise of that disoretinary :or 

would depend upon the facts end oircumotaflc(:F f c-ech 

case as well as on the principleS laid down in th csse 

of rhtas Industries (Supra). 

The interpretat-n given to the term 
. . 	. . . 
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'arrangements in force' by the Jebalir Bench in Rammoo's 

case is not Correct." 

It is clear from the above that the jurisdiction of 	the 

Tribunal in challenoes under I.D. Act is by direction to be 

conferred to such cases as may fall within the guidelines of 

para 38 and 39. 

Thus, in view of the latest decision in Padmavally's 

case (Supra), the earlier decision cited by the learned 

advocate for the applicant can not he pressed in to sarvice. 

It is not in dispute that the applicants seek relief under 

the provision of I.D. ct, and it is not in dispute that 

the applicants have not exhausted the remedy available under 

that act before Industrial Tribunal or labour Court. Thus, this 

Tribunal havina no concurrent jurisdiction in regard to matter 

ovar which Industrial Trihund or Labour Tribunal hs 

jurisdiction, these applications will not 	o e 

maintainable before this Trihanal. 

The next uesticn, is whether we h::uld exercise our 

discretion in ter 	C.L. 	;didelineo of para 38 of the 

Pa&twvally's judament aove. As observed earlier, in the instant 

casesè admittedly the notice under section 25- F (a) of the 

I.D. Act. was 8;iven  to each eaplicant, that the respondents 

S 	h'ave in terms contended that the areernent ?I was entered into 
the parties and also that 

	

t cr/t-  aalicanos 	v 	cen reliev'c aftr fcllcwip- c 

orovisions of I.b. Act. It \?C5 only in reloinder that the 

alicant raiec disrute tet te a licai'ts have  nt heen 

o id full amount of compensation. This is a matter of detailod 

calculation about comoensation received 17,  aoolicants because 

they have neither in the ap'alicaticn nor in the rejoinder 

stated ho much amount of cormcnsaticn v,es paid to ther 

ho much amount of cormoonsatian they were entitted to r 	ye. 

'ne evidence Droduced by the abalicant is so scanty that it is 

not rios1ble to conclude that the restondents h-ye acted in 

violation of I.1. Act Thare are drutd questions of fact 
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ffi these cases which require detailed evidence 'hich is 

not before us. Jnder these 	circumstances, tse are 

not the fit cases in 'hich this Tribunal should exercise 

discretionrY power under Article 226 of te 

cc'flstitUticfl of In: ia. 

12. 	The applicants would be at liberty to exhaust the 

remeoy available to them under the I.D. Act, before the 

IST 

	

/ 	
unc e r ti at - t. 

13 	Resjt i oo e a-licFt_ons are eismised as not 

rialntalflDle. 114 0 crcr as to cstc. 
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