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\/ IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
7 AHMEDABAD BENCH

W} /
0.A./443/88
O.A. No/445/88
T“A— NO.
26.08-1991
DATE OF DECISION 21
Mymta) Jumwe Malek & Anrs. . Petitiones
Mr. C.D, Parmar Advocate for the Petitionerts)
Versus
Executive Engineer (C) & Anrs. Respondent
M. b'j, Kya(}iﬂ e __Advocate for the Responacui(s)
N
CORAM
The Hon’ble Mr. MeMe Singh : Administrative Member
The Hon’ble Mr. R.C. ELhatt : Judicial Member
1. Whether Reporters of local papers may be allowed to see the Judgement? ~}+
2. To be referred to the Reporter or not? | W0
3. Whether their Lordships wish to see the fair ccpy of the Judgement? S
4. Whether it needs to be circulated to other Benches of the Tribunal? N A
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Manmtaj Jumma lMalek

. C/o Jumma I, Malek,
District Jamnagar,
To, Okha.

Naseem Jumma Malek
C/o. Jumma I, Malek,
District Jamnagar,

To, QCkha. : Applicants
(Advocate: IMr. C.L. Parmar)
Versus
j?t Executive Engineer(C) 1. The General Manager,
Western Railway, Western Railway,
o P -~ 2, Chief Executive Engr.,
3 :;Xiﬁz”tl‘i P () W.Rly., Railway Statior
Western Railway, Ahmedabad.
Rajkot. : uCSDoadento

(Advocate: Mr, BE.R, Kyada)

JUDGMEUNT 26=08-1991
® ® @ 0 00 ° 009 0 0o o Date: ___________
Per : Hon'ble Mr., R.C. Bhatt : Judicial Member
£ By consent of learned advocates for the parties,

both these applicatiocns are heard together and are being
disposed of by common judgment.

“ 2% The facts of both these applications are almost
identical, Both the applicaits in these two cases
were?according to thenbinitially appointed as casual
labour F.B., on 24,10.,1983 at PWI(C) Dwarka then at PWI(C)
Morvi and last @ till their retrenchment on 10,9,1985 at
Porbandar PWI(C) PEN, It is the case of the applicants
that the respondents have illegally retrenched them by
the notice dated 9th August, 1985 by which their services
were terminated from 10th September, 1985, It is the |
case of the applicants that such retrenchment orcers

)y ; - . . C
i were quashed by this Tribunal in 0.A,./331/86 and others \
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dicided on 16.2.1987 and in one other case 1987 (4) ATC page

s 3 3

179 decided on 22nd May, 1987. It is alleged by the applicants
that they had made representations to PWI (C) Jamnagar. It is
alleged that there was sufficient cause for not making the
application before this Tribunal in prescribed period of limi-
tation under Section 21 of the Administrative Tribunals Act,
4985 and the delay be condoned under Section 21 (3) of the
Administrative Tribunals Act, 1985, The applicants have prayed
that the terminaticn of their services e declared as illegal
invalid and in violation of Section 25G and H of the Industrial
Disputes Act and the notice Annexure A/2 produced in each

case be quashed and set aside and the applicants be reinstated
in service on the permanent employee's post with full back-

wages and continuity of service,

3. The respondents have filed reply contending that the
applicaticns have not been filed within the prescribed period
of limitation as provided under Secticn 21 of the Administrative
Tribunals Act 1985 and that there is' no sufficient cause

for condonation of delay for more than three vyears

and the applications deserved to be dismissed on the

ground of limitation. They have also denied that the
termination of the services of the applicants was either
illegal or bad in law, They have contended that the applicants
were excess labocur force and hence they were relieved after
following due procees unégguﬁgéjﬁétaggﬁuggfes w.e.f, 10,9,.,1985,
It is also contended by the resgondents that the applicants
have to produce their service record to enable the respondents
to give correct reply and the applicants having not given
particulars of the service record, the resvondents are not

in a position tc give reply on the allegations which are
baseless anc¢ without support of evicdence. The respondents

have, therefore, prayed that the applications be dismissed.
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4, The applicants have filed rejoinder in both

the applications.

S5 So far as the contention about the limitation
Py the r.spondents is cencerned, it is important to note
that this Tribunal vide order dated 14,.6.1988 has condoned
the delay in £iling these applications and the matter were
admitted. Hence, now it is not necessary to consider this

Contention of the respondents again as it does not survive.

6. The main ground on which these two applications
are filed is as per para 6(€) of the applications that

the rctrenchment orders against the casual labourers in
0A/331/86 decided on 16.2,1987 ana in another case}ZBZEC
page 179 decided on 22.5.1987 were declared null and voig

Ly this Tribunal and the caspal labourers in those cases
were re&nstated with full backwages. ;t éabmitted'
theretg;:;zin tb@ﬁ?caseﬁalso'the termination of the services
of these applicants by the respondents should be declared

as null and void and in violation of section 25G & H of the
I.DeAct. The learned advocate for the apprlicant submitted
that in Sukumar Gopalan angd Ors. vs. Union ot India (Western
Railway) and Ors. in OA/331/87 and Ors. decided on 16.2.1987,
the termination of services of the casual labourers were
held illegal and invalid considering the provisions of I.Déet
and Rue 77 of the Industrial Disputes(Central) Rule, 1947
and the applications of the casual labourers in those cases
were allowed and the termination orders were set aside and
the backwages wwere paid. He also submitted that in

Narayan Ala and Ors. v. Union of India and Ors (4987) 4 aTc
179 also this Tribunal quashed the order of termination of
the scrvices of the applicant casual labourers of those
cases and they were reinstated in service with backwages and
after reconsidering S-ction 25 F and 25 G of I.D.Act and

2501 2512 and 2514 of Indian Railway Establishm nt Manual,

Theése are the two decisions on which reliance was placed by
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the applicants in the applications filed by them ang
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these are the same decisions which are being relied upon
by the learned advocate for the applicants at the time
Of arguments. The learned advocate for the applicant
at the time of hearing alsc relied on thg?ggiﬁsion in
Suryakant Raghunath Darole and Ors. v. The Divisional
Railway Manager, Central Railway (Bombay) ATR 1988 (1)
CeaeTe 158 in which the C.A.T., New Bombé?jﬁzad that
as the respondents in that case had not foiiowed the
requirement oi Section 25F of the I.D.Act, the termination
Of the services of the applicantS in that case was . bad
in law and they were reinstated in service with full
Dackwages. He also relied on the decision in Narottam
Chopra vs. Presiding Officer, Labour Court and Ors.
1989 Suop (2) SCC 97 in which the Hon'ple Supreme Court
held while considering Section 25F of I.D.Act that the
Labour Court erred in awarding only one month's pay in
licu of notice of retrenchment ang compensation, and
the Hon'kble Supreme Court directed that the appellant
in that case was entitled to be reinstated with tull
backwages. We Tespectiully agree with the ratio laia
Learned advocate
down by the Hon'ble Supreme Court in that case. / also
relied on the decision in Madhu Dola and Ois. vs. Union
of India and Ors. ATR 1989 (1) C.A.T. 115 in which it was
held that the casual labourer who has attained temporary
Status has to be given a notice before discharge and the
the termination of such a casual labour by giving verbal
intimation is illegal. : . Both the applicants, in their
respective rcjoindeg have contended in para 8 that in View
of the decision in Ram Kumar vs. Union of India 1989 (i)
SLJ 101 the casual labourerf trcated as temporary are
entitled to all the rights and privileges admissible to
temporary railway scrvants as laid down in Chapter XXVII
Oof the Indian Railway Lstablishment Manval, in view of

Para 2511 ot the Indian Railway Establishment Manual.
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Now if the case of the applicants is that they have acduired

temporary status and, therefore, they are entitl=d all

the rights and privilesges of a temporary railway servant,

then the question arises as to whether the termination of

services of the applicants by the respondents was legal and

proper, Para 2302 of the Railway Establishment Manual

reads as unders-

2302,
(1)

(2)

(3)

(4)

TERMINAT ON OF SERVICE AND PERICD OF NOTICE:
Service of a temporary railway servant shall
be liable to termination on 14 days notice
on either side provided that such a railway
servant shall not be entitled to any notice
of termination of his service,-

(1) If the termination is due to the
expiry of the sanction to the post
which he holds or the exviry of the
officiating vacancy or to his compul-
sory retirement due to mental or
physical incapacity or to his removal
or measure after compliance with the
provisions of clause (2) of Article 311
of the Constitution of India.

(2) When he is deemed to have resigned the
his appointment and ceased to ke in
railway employee in the circumstances
detajiled uncder note 2 below Bxception
IT to Rule 732 (1) of the Indian
Railway Establishment Code, Volume I.

In lieu of the notice prescribed in this
paragraph it shall be permissible on the
part of the railway Administration to termi-
nat the service of a railway servant by
paying him the pay for the period of notice.

The notice of termination of service under
this paragraph should be given by an autho-
rity not lower than the appointing authority.

In the case of railwav servant or apprentice
to whom the provisions of the Industrial
Disputes Act, 1947, apply, he shall be
entitled to notice or wage in lieu thereof
the accordance with the provisions of

that Act",

It is not in dispute that notice of termination of one

month's period is given to both the applicants, It is an

admitted fact as apgpears from the Annexure A/2 produced

by the applicants that the respondents had given notice of

.'7‘.'
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termination of service dated 9th August, 1985, to the applicants

L1
~
L1}

and their services were terminated w.,e.f. 10,7.85 and it is
mentioned in these notices that the same be treated as one
month's notice, Thus, if the avplicants claimed their right as
a casual labourers having acquired temporary status and having
richts and privilege?és per para 2511 of the Indian Railway
Establishment Manual as temporary railway servant, then they
have nc cause to file this application challenging their
termination of services because admittedly their services ware
terminated by respondents after giving one month's notice though
para 2302 of the Indian Railway Establishment Manual Provides
the notice of 14 days only; Therefore, the applicants have no
case against respondents on the basis that they have acquired
temporary status, because they have been terminated by one mon-
th's notice which is a full compliance of para 2302 of the

Indian Railway Establishment Manual,

7e The learned advocate for the applicants alsc relied
on the decision in Rita 3Sarkar Vs, Union of India and Ors.
1(1991) CcSJ (CAT) 12 (SN)s It is held in this decision that
judgment pronounced in a cise should be applicable to other
similar situated employee., The learned advocate for the
applicant submitted that the benefit which has been given in
£h Ahmedabad Bench

/ %ecision inZO.A./331/86 and Ors, to the casual labourers in

those cases should be given to the applicants,

Se Therefore, whether the decision which has

Aahmedabad Bench
been given by this Tribunal in/0.A./331/86 and Ors, in the case
of Sukumar Gopalan and Ors, (S;pra) ;gguld be applicable to
these cases? On this point, it is important to note that
the larger Bench of the Central Administrative Tribunal
consisting of fiwe Members in A, Radmavalley and Anrs, Vs,
CPW and Ors, reported in III (1990) CSJ (CAT) 384 (FB)
has consicdered the previous decisions given by Central

Administrative Tribunals about the jurisdiction

,-0080000
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of the Central Administrative Tribunal with respec?}%he
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cases governed under the I.D.Act. The applicants have alleged
in their respective applications that their termination of
services by the respondents should be declared illegal and
invalid and in violation of Section 25 G & H of the I.D.Act.
It is held in A.Padmavally's case (supra) that all matters
over which the Labour Court or the Industrial Triounal or the
other authorities had jurisdiction under the I.DeAct do not
automatically become vested in the Administrative Tribunal for
adjudication, and the applicants haviag relief under the
provisions of the I.D.Act must ordinarily exhamst the remedy
available under that Act. The said decision, however, in
parg 38 and 39 says that where the competent authority ignores
statutory provisions or acts in violation of Article 14 of the
Constitution or where either due to admis sions made or from
fgcts apparant on the face of the record, it is clear that there
Lézatutory violation . it is open to the Tribunal exercising
powver under Article 226 to set aside the illegal order of
termination and to direct reinstatement of the employ:-e leaving
it @pen to the employer to act in accodance with the statutory
provisions and to that extent the alternative remedy cannot be
plcaded as a bar to the exercise of jurisdiction under Article
226 of the Constitution of India. Tt is, = held in para 39
that the exercise of the power is discretionary and would
depend on the facts and circumstances of each case. The power
is there but the High Court/or the Tribunal may not exercise
the power in cwery case. In view of this latest judgment we have
to follow the guide fﬁgg?;y this judgment and not the decisions
Ahmedabad Bench
iﬁ/DA/331/86 and Ors.and Narayan Ala v, Union of India & Ors.
(i§87) 4 ATC 179 on which reliance is put by the applicants,
We do not agree with the submission of the learned advocate for
the applicant that the benefit of the said two decisions should
be given to the applicants. As observed above, we havs now to

follow the guideline given in A.Padmavally's case (supra).
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we have to find out from the fa
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whether the respondents have ig
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in A,Padmavally's case (Supra)

cts of this case as to

nored the statuto
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7 provisions

or acted in violation of Article 14 of the Constitution

of India and where either due t

facts aoparent on the face of t

1tory violation ?

o0 admissions made or from the
he record, is it clear that

If the answer is in th

affirmative this Tribunal exercising power under Article 226

can set aside the illegal order of termination and can direct

reinstatement of the employee leaving it open tc the employer

to act in accordance with the st
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each case and the Tribunal

may not exercisethe power in every case, The applicants in
, BX

order to claim all the benefits

I.0, Act have first to establis

under Section 25 F of the

h that they have been in a

continuous service for a period of 240 cdays in a year

previous to t

per Section 25 B of the I.D.Act

24th October, 1983 to 30th Augu

ransferred to FWI

Morvi. There is also an endo
£ ArA Serntembe

Irom orda -oeptemoer, A i »
to PWI (Cc), Dwarka then 13,.,6.19

for XBN/C/Jamnagar and then the

10,9.,85 vice notice dated 29th

ct

these particulars in the servi

it is not established that the

240 days in a year previous to
service on 1Cth September, 1985

particulars do not show that th

1985, The respcndents have cate

ne date of termina:

(»’)

ticn of their services as

1 the applicants have

st, 1984, they were as casual
(¢) and then to

rsement in that record that

1984 to 25th April, 1985 transferr

T ] 3= { V- % ) At - - L= > 3
35 to = (blank) transferred

endorsement is = (blank) to

August, 1985, Therefore, from

ce record of the applicantsg,

applicants have worked for
neldr date of termination of
meaning thereby that these

ey have worked for 240 days

r, 1284 to 10th september,
7 of their reply
gorically contended in sa:é/
PO, £ g i
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that the applicants have to give their service record so that
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the respondents can reply and without giving batter
particulars of +their serv;ce records, the respondents
are not in a position toiéggly of allegations which are
paseless and without support of piece of evidence. The
applicants have filed rejoinder but they have not fileg
any further documents to show theselmportant particulars
about their days of working in a year previous to the gdate
of termination of their services. Therefore, it cannot be
concluded that the respondents have acted in sgatutory
vidlation of Section 25 F of the I.D.Act. Moreover, the
respondents have contended that the applicants were approinted
on 24th October, 1983 under the “WI (C) Western Railway
Dwarka on daily wages till the completion of Viramgam-0Okha-
FPorbandar
/Conversion wWorks Phase II i.ec. from Jamnagar to Dkha and
Porbandar and the applicant was taken only for specifiegd
period i.c. till tompletion of the above project Phase IT
under the agreement'that their services were pursly casual
for the period from 24.10.1983 to 10.4.1984 without any
notice or payment @f any lieu. It is contended in the reply
by the respondents that the applicants worked upto 30.8.1984
under PWI (C), Western Railway, Dwarka and after the
completion of the project in the middle of 1984 and even
under the service agreement with the applicants,after
completion of the said project, the services of the applicants
ought tO have been terminated but many casual labourers
had approached the High Court of Gujarat by filing varicus
Special Civil Applicaticns against the retrenchment and in
many applicaticns the High Court of Gujarat has made a
suggestion to give work to the applicants and other such
casual labourers where it was available instead of
retrenching them. It is contended that, therefore, the cases

of these applicants were also considered on this line and

the respondents have tried to find out work in other deptts,

0-110.
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of the railway administration and after finding the said work,
the surplus staff was diverted to other divisiors or deptts.
where work was available and the cagnal. smxk labourers willingly
dccepted the said work. The applicants were directed under
Rajkot division,as Rajkot division needed. . the casual labourers
in unit of Maintenance and other work and Other casual labourers
were directed under PWI (C) western Railway, Morvi and the
applicants started work there. It is contended by the respond-
=nts that VOP project Phase II was completed and theretore,
the respondents were not in a positicn to absorb the applicants
and other casual labourcrs but they willingly accepted to jojn
the Rajkot division and according to the position of Rajkot
division, the applicants were juniormost and therefore, the
department under whom the applicants were working would have
pass«d order on 26.4.1985 for transferring them. It is
contended that the excess labour force which was directed to
Rajkot division were relieved after following due process under
the Act weesfs 10th September, 1985. The applicants in
rejoinder have contend=d that thgﬂagreemunt on which the
respondents relied on was againstPaw and not a valid
agreement and they have also controverted the other contentions

taken in the reply.

10 The learned advocate for the respondents submitted
that the services of the applicahts were terminated according
to the provisicns of the Act. He submitted that the notice
under Section 25 F was given to the applicants and accerding
to him the compensation was also paid to the apprlicants. He
submitted that it was only after the period of three years
that the applicants have now come to this Tribunal challenging
their termination and till that date they kept silence nor

any representations wase made for non-payment, He invited

our attention to the rejoinder filed Py the applicant in which
para=-6 the applicants have stated for the first time .

that they have not received the full amount which was due +o

sel2,
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the parties and in absence of s ch evidence, we cannot hold
that the respondents have acted in statutory violation of
Z Section 25 F of the I.D. act, The applicant should have
produced the evidence about the quantum of amount received

oy them and then could have

6]

hown that the said amount was

not su Section 25 F

not produced any copy of the representations made by them

1

the full retrenchment compensation was not
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earned advocate for the respondents submitted

| -

that the senicrity list was pablicshed in 1987 and no junior

to the applicants is kept in service. The applicants have

not made any averments in the ications by giving the

name of any junior retained by th

- " - r
€ responcents, T

applicants have even prima facie not shown that their

juniors are kept in service and the applicantd' services
were terminated,
12, In view foresaid facts namely absence

1

about the applicants having

year previous to the date of the
termination of services on 10th September, 1985, failure;:
on the part of applicant to show the gquantum of amount
>ensation received by them, absence of allegation

that the juniordihe

juniors the applicants are retained by the

(1

respondents, and the evidence about the agreement arrived
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at between the parties at the time when the applicants
were taken as casual labourers, we cannot come to the
conclusion that the action of the respondents in termina-
ting the services of the applicants is a statutcry viola-
tion of Section 25 F or Section 25 G of I.,D. Act. Thus,
having regard to the facts and circumstances of the case,
it is not possible to exercise powers under Article 226 of
Constitution to grant any relief to the applicants as

prayed for,

13. The result is that both the applications fail and

are dismissed, No orders as to costs,
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Judicial Member Administrative Member




