
I 

V 	IN THE CENTRAL 'D11sviiN1STRAT1VE TRIBUNAL 
AliEDABAD BENCH 

(.AT/S/12 

a../443/88 

O.A. N/445/88 
T.A. No. 

DATE OF DECISION  

Mumtaj Jumma l4alek & nrs. 	Petitioner 

Mr.- C.D. Parmar 	 Advoce for the Petitioners) 

Versus 

Executive Engineer (c) & tnrs. 	Respondent 

:•ir. 	Eyada 	 Advocate for the Responuejit(s) 

CORAM 

The Hon'ble Mr. 	Ciugh 	 /-drinistr.etive rlerpber 

The I-lon'ble Mr. R.C. hatt 	 : Judicial Member 

Whether Reporters of local papers may be allowed to see the Judgement? 'j- 

To be referred to the Reporter or not? 

Whether their Lordships wish to see the fair copy of the Judgement? 

Whether it needs to be circulated to other Benches of the Tribunal? 
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Mumtaj Jumma ialek 
O/o Jumn.a I. Malek, 
District Jamnacjar, 
To, Okha. 

Naseem Jurnma Malek 
C/o. Jur'xna I. lie lek, 
District Jamnagar, 
To, Okha, 

advocate: :r. c.. Par'mar) 
Versus 

iExecutive lngineerC) 
Western Railway, 
Jamna ga r-8. 
Executive Engineer(C) 
Western Railway, 
r.aj kot. 

(dvocate; Mr. L.R. Kyada) 

Applicants 

The General Manager, 
Western Railway, 
Chuz.chgate, Bombay. 
Chief Executive Engr.( 
W,Rly, Railway Statlix 
Ahmeaaad, 

: Resoondents 

to 

J U D G 14 L N T 	 26-08-1991 
Date: ----------- 

Per ; Hon'ble Mr. P.C. Ehatt Judicial Member 

 by consent of learned edacat 	for the parties, 

both these applications are heard together and are being 

disposed of by cornrion judgment. 

The facts of both these aeplications are almost 

identical, both the app1ics 	in these two cases 

were according to them5  initially appointed as casual 

lThour F.B. on 24.10.1983 at PWI(C) Dwarka then at PwI(c) 

Morvi and last till their retrenchment on 10.9.1985 at 

Porba.ndar PWI(C) PEN. It is the caee of the applicants 

that the respondents have illegally retrenched them by 

the notice dated 9th August, 1985 by which their services 

were terminated from 10th 3eptemher, 1985. It is the 

case of the aeplicents that such retrenchment orders 

were uashedby this Trihur.ial in 0../331/86 and others 

n 
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dicided on 16.2.1987 and in one other case 1987 (4) ATC 	ge 

179 decided on 22nd May, 1987. It is alleged by the applicants 

that they had made representations to PWI (C) Jamnagar. It is 

alleged that there was sufficient cause for not making the 

application before this Tribunal in prescribed period of urn-

tation under section 21 of the Administrative Tribunals Act, 

985 and the delay be condoned under Section 21 (3) of the 

Administrative Tribunals Act, 1985. The applicants have prayed 

that the termination of their services be declared as illegal 

invalid and in violation of Section 25G and H of the Industrial 

Disputes Act and the notice Annere A/2 produced in each 

case be quashed and set aside and the apulicants be reinstated 

in service on the permanent employee's post with full back-

wages and continuity of service. 

3. 	The respondents have filed reply contending that the 

applicaticns have not been filed within the prescribed period 

of limitation as provided under Section 21 of the Administrative 

Tribunals Act 1985 and that there is no sufficient cause 

for condonation of delay for more than three years 

and the applications deserved to be dismissed on the 

ground of limitation. They have also denied that the 

termination of the services of the applicants was either 

illegal or bad in law. They have contended that the applicants 

were excess labour force and hence they were reliev(,d after 
Industiai Disoutas 

following due erocees under the/Act anä rules w.e.f. 10.9.1985. 

It is also contended by the respondents that the applicants 

have to produce their service record to enable the respondents 

to give correct reply and the applicants having not given 

particulars of the service record, the res)ondents are not 

in a position to give reply on the allegations which are 

baseless and without supeort of evioence. The respondents 

have, therefore, prayed that the aoplications be dismissed. 
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4. 	The applicants have tiled rthjoinder in both 

the applications, 

5. 	SO far as the Contention about the limitation 

y the r spondents is concerned, it is important to note 

that this Tribunal vjde order datd 14.6.1988 has Condoned 

th: delay in filing these aplicatjons and the mdtte were 

admitted. Hence, now it is not necc.ssary to Consider this 

coflteflton of the respondents again as it does not Survive. 

6. 	Themain ground on which thCSe two a)pljcations 

ae tiled is as pr pare 6(C) of the applications that 

the rtrencjment ordErs against the casual labourers in 
1987 OA/331/86 decided on 16,2.1987 and in another case/4 àTC 

page 179 decided on 22.5.1987 wei.e declared null and void 

y this Tribunal and the casual labourers in those cCSCS 

Itis were rernstated with tull baccwags. / submitted 
that 	 - 

theretofi;in  tc1casesjalso the termination of the services 

of these applicants by the respondents should be declared 

as null and void and in violation of Section 25c & H of the 

I.D.Act. The learned advocate for the applicant submitted 

that in Suicumar Gopalan and Ors. vs. Union ot India (Western 

Railway) and Ors. in 0V331/87 and Ors. decided on 16.2.1987k  
the termination of services of the casual labourers were 

held illegal and invalid considering the provisions of I.D.t 

and Rule 77 ot the Industrial Disoutes(Central) Rule, 1947 

and the apljcatjons of the casual labourers in those cas s 

were allowed and the termination orders were set aside and 

the backwages w're paid. He also submitted that in 
Narayae Ala and Ors. V. Union of India and Ors (2987) 4 ATC 
179 also this Tribunal quashed the order of termination of 

th: srvices of the applicant casual labourers of those 

cases and they were rejnstat in service with bacicwages and 

at tr reconsidering Sct1on 25 F and 25 G of I.D.Act and 
2501 2512 and 2514 of Indian Railway Establishnt Manual. 

These are the two decisions on which relianc€ was placed by 

• 5 • 
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the applicants in the appliatjons tiled by them and 

these are the sare decisiors which are bcing relied uon 

y the learned advocate for the applicants at the time 

of arguments. The learned advocate for the applicant 
other at the time of hearing also relied on the/decision in 

uryakcant Raghunath Darole and Ors. V. The Divisional 

£ailway Manager, Central Railway (Bombay) ATR 1988 (i) 
3ench 

158 in whIch the 	New Bom.oaY/ held that 

as the respondents in that case had not followed the 

r:quirement ot Section 25F of th I.D.ACt, the termination 
of the services of the a-,pplicants in that case was  bad 

in law and they were reinstated in service with full 

DdCiwages. He also relied on the decision in Narott.am 

Chopra vs. Prsiding Officer, Labour Court and Ors. 

1989 Sua (2) SCC 97 in which the Hon'.le Supreme Court 

held while considering Section 25F of I.D.ict that the 

Labour Court erred in awarding only one month's pay in 

lIeu of notice of retrencient and compensation, and 

the Hon'ble Supreme Court directed that the appellant 

in that case was entitled to be reinstated with rull 

bacicwages. We raspectfully agree with the ratio laid 
Learned advocate down by the Hon'tle Supreme Court in that case.,/ also 

relied on the decision in rIadhu Dole and 015, vs. Union 

of India and Ors. TR 1989 (1) C..T. 115 in which it was 

hcld that the casual labourer who has attained tem:orary 

status has to be given a notice before discharge and the 

the termination of such a casual labour by giving verbal 

intimation is illegal. 	oth the applicants, in their 

respective rejoinder have contended in -,-)are 8 that in view 

of the decision in Ram Kth-nar vs. UnIon of India 1989 (1) 

SLJ 101 the casual laboureStrated as temporary are 

entitled to all the rights and privileges admissible to 

temporary railway seants as laid down in Chapter ovii 
of the Indian Railway stablishrnent iIanual, in view of 

,)are 2511 of the Indian Railway Establjshnt Manual. 

. 
6. 
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Now if the case of the applicants is that they have acquired 

temporary status and, therefore, they are entitled all 

the rights and privileges of a temporary railway servant, 

then the question arises as to whether the termination of 

services of the applicants by the respondents was legal and 

proper. Para 2302 of the Railway Establishment Manual 

reads as under:- 

112302 TEPJ1INT ON O 	3LRVIOE 	PRID 	F 	YLICi: 
ci) Service of a temporary railway servant shall 

be liable to termination on 14 days notice 
on either side provided that such a railway 
servant shall not be entitled to any notice 
of termination of his service.- 

(i) 	If the termination is cue to the 
expiry of the sanction to the post 
which he holds or the expiry of the 

S officiating vacancy or to his compul- 
sory retirement due to mental or 
physical incapacity or to his removal 
or measure after comoliance with the 
provisions of clause 	(2) of Article 311 
of the Constitution of Inhia. 

(2) 	hhe.n he is deemed to have resigned the 
his appointment ano ceased to Le in 
railway employee in the circumstances 
detailed under note 2 below Idxception 
II to 	ule 732 	(1) of the Indian 
Railway Establishment Code, Volume I. 

(2) In lieu of the notice prescribed in this 
paragraph it shall be permissible on the 
part of the railway Administration to termi- 
net the service of a railway servant by 
paying him the pay for the period of notice. 

S (3) The notice of termination of service under 
this paragraph should he given by an autho- 
rity not lower than the appointing authority. 

(4) In the case of railway servant or apprentice 
to whom the provisions of the Industrial 
Disputes Act, 	1947, apply, he shall he 
entitled to notice or wage in lieu thereof 
the accordance with the provisions of 
that Actu. 

It is not in dispute that notice of termination of one 

month's period is given to both the applicants. It is an 

admitted fact as ac•pears from the Annexure A/2 produced 

by the applicants that the respondents had given notice of 
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termination of service dated 9th August, 1985, to the applicants 

and their services were tenninated w.e.f. 10.7.85 and it is 

mentioned in these notices that the same be treated as one 

month's notice. Thus, if the aplicants claimed their right as 

a casual labourers having acquired temporary status and having 

rights and privilege7tas per para 2511 of the Indian Railway 

stablishment Manual as temporary railway servant, then they 

have no cause to file this apolicotion challenging their 

termination of services because admittedly their services were 

terminated by respondents after giving one month's notice though 

para 2302 of the Indian Railway Establishment Manual Provides 

the notice of 14 days only. Therefore, the applicants have no 

case against respondents on the basis that they have acguired 

temporary status, because they have been terminated by one mon-

th's notice which is a full compliance of oara 2302 of the 

Indian Railway Establishment Manual. 

The learned advocate for the applicants also relied 

on the decision in Rita darkar Vs. Union of India and Ors. 

1(1991) CJ (CAT) 12 (SN) It is held in this decision that 

judgment pronounced in a ceee should be applicable to other 

similar situated employee. The learned advocate for the 

applicant submitted that the benefit which has been given in 

th 	 hmadabad 3enc1i 
ecision inO../331/86 and Ors. to the casual labourers in 

those cases shou.lc. be given to the applicants. 

Therefore, whether the decision which has 
tthmaabad bench 

been given by this Tribunal in,/O.A./331/86 and Ors. in the case 

of Sukumar Gopalan and Ors. (Supra) would be applicable to 

these cases on this point, it is important to note that 

the la zer Bench of the Central drninistrative Tribunal 

consisting of fio Nerrers in A. Padmavallev and Anrs. Vs. 

CP'1 and Ors reported in III (1990) CSJ (CAT) 384 (FD) 

has considered 	the previous decisions given by Central 

Administrative Tribunals about the jurisdiction .. 

'S.  
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of the Central Administrative Tribunal with respecthe 

cases governed under the I.D.Act. The applicants have alleged 

in their respective applications that their ttimination of 

services by the respondents should be declared illegal and 

invalid and in violation of Section 25 ( & H of the I.D.Act. 

It is held in .Padmavallys case (supra) that all matters 

over which the Labour Court or the Industrial Trjuna1 or the 

othr authorities had jurisdiction under the I.D.Act do not 

automatically become vested in the Administrative Tribunal for 

adjudication, and the applicants having relief under the 

ovisions of the I.D.Act must ordinarily exhaast the remedy 

available under that Act. The said decision, however, in 

oaras  38 and. 39 says that where the competent authority ignores 

Statutory provisions or acts in violation of Article 14 of the 

Constitution or where either due to admissions made or from 

facts apparent on the face of the rcord, it is clear that there 
is 

Zstatutory violation it is open to the Tribunal exercising 

power under Article 226 to set aside the illegal order of 

termination and to direct reinstatement of the employ:e leaving 

it Qpen to the employer to act in accodance with the statutory 

provisions and to that extent the alternative remedy cannot be 

pladed as a bar to the exercise of jurisdiction under Article 

226 of the Constitution of India. It is, held 	in oara 39 

that the exercise of the power is discretionary and would 

depend on the facts and circumstances of each case. The power 

is there but the High Court/or the Tribunal may not exercise 

the power in ery case. In view ot this latest judgrnen we have 
shown 

to follow the guide line/iy this judgment and not the decisions 
red.aad Bench 

in/3A//331/86 and. Ors.and Narayan Ala v. Union of India & Ors. 

(1987) 4 ATC 179 on which reliance is put by the applicants 

we do not agree with the submission of the learned advocate for 

the applicant that the benefit of the said two decisions should 

be 
given to the applicants. As obsewed above, we have now to 

follow the guideline given in k.?admava1ly's case (supra). 
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9. 	Thus, as per guideline in A.Padmavallys case (Supra) 

we have to find out from the facts of this case as to 

whether the respondents have ignored the statutory provisions 

or acted in violation of Article 14 of the Constitution 

of India and where either due to admissions made or from the 

facts aoparent on the face of the record, is it clear that 

there is statutory violation 7 If the answer is in the 

afCirmaLjve this Tribunal exercising power under Article 226 

C:O cot 

	

	ice the illegal order of terrrination and can direct 

Lernent of the eoployee leaving it open tc he employer 

te rot in accordance with the stati,,tory provisions. Even the 

e:cercise of this power is disc retiona ry and would depend on 

the facts and circumstances of each case and the Tribunal 

cy not exercise1the power in every case. The applicants in 

order to claim all the benefits under Section 25 F of the 

I.. ct have first to establish that they have been in a 

.r 	rithc Jir r 	ud of 240 days in a year 

rov c  0 	 oLotion of their services as 

per section 25 B of the I.D.ct. Both the applicants have 

oroduced their service card which only show that from 

24th October, 1983 to 30th August, 1984, they were as casual 

:urer FE transferred to 1ii (C) and then to 

rorvi. There 	is also an endorsement in that record that 

H 	2eer, 1984 to 25th April, 1998 transferred 

owarka then 13.6.1985 to - (blank) transferred 

r XEN/c/Jamnagar and then the endorsement is - (blank) to 

1
-.

-
.9.85 vide notice dated 29th August, 1985. Therefore, from 

these particulars in the service record of the applicant, 

it is not established that the applicants have worked for 

240 days in a year previous 	 date of termination of 

service rn lCth Septeer, 1985 meaning thereby that these 

Trrticulars do not show that they have worked for 240 days 

a cerjod from 10th Zeptertlher.. 1984 to 10th 3eptember, 

7 of their reply th95. Tho rrc 	erts rpara 
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that the applicants hava to give their service record so that 

19 

the respondents can reply and without giving better 

artjculars of - ir service records, the resoonents 
give 

are not in a oosition to /reply of allegations which are 

baseless and without support of piece of evidence. The 

applicants have filed rejoiner but they have not filed 

any further documents to show tteseimportant particulars 

about their days of woricing in a year previous to the date 

of t.rminatjon of their services. Therefore, it cannot be 

concluded that the respondents have acted in statutory 

vilatjon of Section 25 F of the I.D.Act. Moreover, the 

respondents have contended that the applicants were appointed 

on 24th October, 1983 under the 2W1 (C) Western Railway 

Dwarica on daily wages til:L the completion of Viramgam-okha- 
Orbaridar 

/Convers ion Works Phase ii i.e. from Jamnagar to Dicha and 

Porbandar and the applicant was taken only for specified 

period i.e. till tompletion of the above project Lhase i 

under the agreement that their services were purely casual 

fol the period from 24.10.1983 to 10.4.1X3 ri et any 

notice or payment of any lieu. It is contended in the reply 

by the respondents that the applicants worked upto 30.8.1984 

under PWI (C), Westrn Railway, Dwarka and after the 

completjcn of the project in the middle of 1984 and even 

under the service agreement with the applicants,after 

completion of the said pro lect, the services of th applican 

ought to have been terminated but many casual labourers 

had acproacheQ the High Court of Gujarat by filing various 

Special Civil Applications against the retrenchment and in 

many applications the High Court of Gujarat has made a 

suggestion to give work to the apclicants and othr such 

casual labourers where it was available instead of 

retrenching them. It is contended that, therefore, the aseS 

of these applicants were also considered on this line and 

th respondents have tried to find out work in other deptts. 
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of the railway administration and after finding the said work, 

the surplus staff was divarta to other divisioror deptts. 

where work was available and the 	 labourers willingly 

accepted the said work. The aplicants were directed under 

Rajicot division, as Rajicot division needed the casual labourers 

in unit of 11aintenance and other work and other casual labourrs 

were directed under PWI %C) Western Railway, i!or\Ti and the: 

applicants started work thre. It is contended by th respond-

efltS that VUP project Phase II was completed an,-1 therefore, 

the respondents were not in a position to absorb the applicants 

and other casual labourers but thy willingly accepted to join 

the Rajicot division and according to the position of: Rajicot 

division, the applicants were junjormost and therefore, the 

department under whom the applicants were woricing would have 

pass d order on 26.4.1985 for transferring them. It is 

contended that the excees labour force welch was dire-cte,d to 

Rajkot division were relieved after following due process under 

the Act w.e.f, 10th September, 1985. The applicants in 

rejoinder have contendea that the,, agreement on which the 

resoondents relied on was againstlaw and not a valid 

agreement and they have also controverted the other contenti'ns 

taicen in the reply, 

10 • 	The learned advocate f or the rspondents Submitted 

that the services of the applicants were terminated according 

to the provisions of the Act. He submitted that the notice 

under Section 25 F was given to the applicants and according 

to him the comPensation was also paid to the applicants. He 

submitted that it was Only after the period of three years 

that the applicants have now come to this Tribunal challenging 

their termination and till that date they icept silence nor 

any representations were made for non-payrent. He invited 

our attention to the rejoinder filed by the applicant in which 

in pai a-6 the applicants have stated for the first time 

that they have not received the full amount which was due to 

912. 
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them as 	r law and I.D. ct, He submitted that the apolica- 

nLs did not make such averrnc'-nts in the aoplicatjons and 

conceded initially the true facts of receipt of compen-

nation, This is also a disputed fact which reo-uires the 

detailed oral evidence and docurL-entan7 evidence from both 

the parties and in absence of sch evidence, we cannot hold 

that the respondents have acte' in statutory violation of 

Section 25 F of the I.D. Act. The applicant should have 

produced the evidence about the quantum of amount received 

them and the ri could have shown that the said amount was 

ant sufficient compensation as provided in Section 25 F 

I 
	

of the I.D. Act, No explanation is furnised as to why they 

have not produced suck-i evicence. The applicants have also 

ot produced any copy of the representations rrde by them 

nueging that the full retrenchment compensation was not 

paid to them. 

The learned advocate for the respondents submitted 

that the so: :'y list was pibJished in 1987 and no junior 

to the applicunts is kept in service. The applicants have 

fl 	a200 	averments in the applications by givinp the 

l:a 	of 	junior retained by the respondents. The 

naplicants have even prima fade not shown that their 

juniors are kept in sercpand the 	1CTht ,' 

were termjnat 

In vie 

of satisfactory evidence about the applicants havin'p 

worked for 240 days in a year previous to the date of tho 

termination of services on 10th Septenter, 1985, failurc 

on the pert of applicant to show Eic quantum of amount 

of compensation received by them, absence of alleation 

that the juniorshe applicants are retained by the  

ace oiden;n, Of 	vifnce CLout the anreepant c rrivLo 
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at between the parties at the time when the applicants 

were taken as casual labourers, we cannot come to the 

conclusion that the action of the respondents in terrnina-

ting the services of the applicants is a statutory viola-

tion of Section 25 F or Section 25 G of I.D. Act. Thus, 

having regard to the facts and circurstances of the case, 

it is not possible to exercise powers under Article 226 of 

Constitution to grant any relief to the applicants as 

prayed for. 

13. 	The result is that both the applications fail and 

are dismissed. No orders as to costs. 

R.C. Ehatt ) 	 ( M., Sing Y 
Judicial Member 	 Adrninist ret ive Member 


