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D. J. Jani & 72 Ors. 	 .pplicarits. 

Versus 

Union of India & Ors. 	 .Respondents. 

C OON JUUGi4i 

U.A..L'Ja.__351 TO 423 CF 1988 

Date 	28-2-1992. 

Per Hon'ble Mr. M. Y. Priolkar, Member(A). 

Heard learned counsel Mr. J. R. Nanavati, 

for the applicant and Mr. N. S. Shevde, learned 

counsel for the respondents. 

2. 	The applicants in these 73 cases have 

a common cause of action and a common prayer for 

relief. Accordingly, all these applications were 

heard together and are dealt with by this cornnon 

ordr. The applicants are Guards/Drivers of 

trains and belong to what is known as running 

staff in the railways, being directly connected 

with the charge of moving trains. They were 

entitled to a special allowance called running 

a1lowaces,which, unlike other compensatory 

allowanes, was included as part of pay subject 

to a maximum of 75% of the basic pay of the 

employee for the purpose of calculationg 



pensionary Lrnefits, house rnb cilowarice, Leave 

salary and several other entitlemnts like 	SSeS, 

This provision relating to counting of the tanning 

allowance apt's 75% of the basic pay for. various 

purposes was incorp500tL d f :ma1i in various 

relevant rules of te Indian Ra Llwav 

code. 	 * 

3, 	With effect from 1.1.73, when the pay 

scales od the Central Governrñint empinvas were 

revised on she oasis of the Third Pay Commission's 

recorroendatlons, the question arose regardinc-

revision of the prescribed percentage for counting 

the running allowance as Cs pay,  is:: various 

entitlements. 	dmittediy, prior to 1.1,1973, the 

basic pay in the total salary of an reployeo was a 

much smaller component than in the revised pay 

scales after 1.1.1973, when a pert of the dearness 

allowanc..,  was merged in the basic pay. The 

railways therefore considered that a revised 

ceiling rsrcantag for rcknnirig as pay had to be 

fixed for the running alloware of the running 

stff - diter 1.1.1973. Since this entailed a lot 

of detailed exercise, jnterm orders were issued an 

21.1.1974 in which it was stated that the 

uestioa of revision of rules -for tho ratisnalisa-

i'sn of various alaereec conq nt upon the  

introduction of the revised pay scales under 
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Railway services (Revised Pay) Rules, 1973 is 

under consideration of the Board and pending 

final decision thereon, the Board had decided 

that 'the existing quantum of running allowance 

based on the prevailing percent.ge  laid down for 

various purposes with reference to the pay of the 

running staff in Zuthorised Scales of Pay may 

be allowed to continuc. It was also added that 

"the payment made as above will be provisional 

subject to adjustment on the basis of final 

orders. 

4. 	Subsequently by orders dated 22.3.76 as 

niodified by another order of 23.6.76, tht railways 

fixed the percentage of running allowance 

counting for the purpose of retirement benefits 

etc. as th actual aiount of running allowance 

down..subject to a maximum of 45% of pay for 

those running staff whi are drawing pay in the 

revised pay scales. These orders were 9iven 

from 1.4.1976. 

y 

5. 	1Certain members of the running staff 

movedhe Delhi High Court in a Writ Petition 
\ \& 

seeking annulment of these orders of 22.3.76 

which reduced the quantum of running allowance 

for rctirement and other benefits from the 

earlier prescribed maximum of 75% to 45% of pay 

. . . . . 13 . . 9 
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and prayed for the restortion of the percentage 

of 75%. That Writ Petition was transferred to 

the Principal Bench of this Tribunal. The 

Principal Bench in its judgment of 6.8.1986 

(ahri Dcv Dutt Sharma & Urs. V/s. Union of India 

& Drs. - Registration N.T-410/85), quashed the 

impugned order of the railwas dated 22.3.76 and 

directed the railways to continue to make the 

payment beyond 31.3.76 of certain allowancs, 

including retirement and other specified oenefits, 

by treating the running allowance for various 

purposes in accordance with the Railway Ministrys 

interim orders dated 21.1.74 till such time as 

the relevant rules in this regard are or have 

been amended in accordance with law, if so 

advised. The ground on which this Tribunal 

gave the above order was that it was not 

permissible to amend the statutory rules by 

executive order8 or instructions, as had been 

dontik in the present cCe. 

6. 	The Railway Board thereafter amended the 

: re1evat rules' of the Indian Railway Establishment 

by orders dated 17.12.1987. Under theEe 

Orders, the revised percentage of pay as notified 

in the earlier executive orders of 22.3.76 which 

had been quashed by this Tribunal t  s order dated 

. . . . .14. . 
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6.8.86, were fornally given saiutory force with 

..:.trospctiVe effect from the same date namely 

1.4.1976. These orders were al subseently 

not1fied in the Gazette of India dated 5.12.1988. 

7 • 	Certain other members of the running staff 

of the railways again challenged these orders 

dated 17.12.87 before th Bangalore Bench of this 

Tribunal (O..Nos. 281. to 290 of 1987(F)) decided 

on 31st hugust, 1988 (C.R. Rangadhamaiah /o. 

Rangaiah & Urs. V/s. Chairirtan, Railway 8oard, New 

Delhi & Ors.). The Barigulore Bench held that ti-is 

statutory amendment to.the petinent rules in 

Indian Railway Establishment Code had not been 

duly promulgated or pibliShed and therefore could 

not become operative. The Bangalore Bench thus 

reached the same conclusiofl.aS the earlier judgment 

of the Principal Bench though according to them on 

a different rationalisation namely that th 

story ánendntent had not been formally notified. 

The) 	rative part of the Bangalore Bench judgment 

the uapplicafltS are entitled to 75% of 

ir running allowance to be reckoned for 

determining their pay for calculation of their 

rtiral benefits, so long as the said basis 

continues in the Irian Railway Establishment Cod&. 

They also directed the resporJefltS to determine 



the dearness pay according to the ru1t and orders 

in force, withit ignring th Upay e1ement. 

8. 	when the present applications before this 

Bench were filed in May, 1988, the prayer of the 

applicants was that the judgment of the..principal 

Bench dated 6.3.86 was binding on th respondents 

and should be implemented in respect of the present 

applicants also. Subseiantly, they amended the 

applications challenging the amendments made to thc 

rules on the around that such amendment would not 

affect the vested rights of the applicants in 

respect of running allowance of 75% on the basis 

of the prevailing pay. inc app.1.1eew_ 

pointed out that the respondents had no power or 

aüthrityt give rèttoPeCtiVe èffe1 to t . said 

athenrteflt so asto take away the xistiflg r rits 

of the applicants in '-espec L of he 

allOWaIe. 

.... .. 

'( 	
The question for determination before us 

\YA'k 16, therefure, whether the amendments carried 

-- 	out under the Reilway Board's orders dated 17.12.87 

with retrospectiVe effect fcx 1 476 can be said 

to affect the vested rights of he applicants in 

respect of ru ning a11ownce 	wthet .uch 

retrospective amendments are to be considered as 

iIlgal or in excess of the powers conferred on 

the Government. 
- 	- , 	.....16... 
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10. 	As we have noted earlier, while the 

earlier executive orders of 1976 of the Railway 

Board reducing the percentage of running allowance 

from 75% to 45% had been quashed on technical 

ground-S by the Principal Bench, namely, on the 

ground that statutory orders could not be altered 

by executive instructions and by the Bangalore 

Bench on the ground that the amendments had not 

been formally or duly notified, the judgment 

of the Principal Bench dated 6.8.86 specifically 

directed the respondents to treat the running 

allowance beyond 31.3.76 for various pirposes 

in accordance with the Railway Ministry's letter 

dated 21.1.74 till such time as the relevant 

rules in this regard are or have been amended in 

accordance with law. The Bangalore Bench had also 

endorsed this decision of the Principal Bench 

though, according to them, on a different 

rationaliSation. The order dated 21.1.74 was to 

the effect that The existing quantum of running 

11owance based on the prevailing percentage 

I.d down for various purposes with reference to 

thay of the running staff in Authorised Scales 

of, 	may be allowed to continu&' and further 

:1A 	
payments as above will be provisional 

: ject to adjustment on the basis of final orders". 

L second judgrnnt on the same subject by the 

9 • . . .17. . • 
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Principal Bench of the Tribunal in the case of 

C. L. Malik & Ors. V/s. Union of India & Ors. 

(Q..Nos. 1572 of 1988 & Ors.) decided on 23rd 

October1  1991 has also been brought to our notice 

in which the precise import of the term 

'uthorised Scales of Pay' in the context of 

1974 orders if the Railway Board has been 

explained. In para 15 of this judgment, it has 

been observed that in their earlier judgment the 

Principal Bench qaashed the order dated 23.2.76 

only on the ground that the statutory rules 

could not be amended by executive instructions 

and that the relief granted was only till such 

time at the relevant rules are amended in 

accordance with law. The judgment notes that 

the respondents have actd in accordance with 

the earlier judgment of the Tribunal and have 

formally amended the rules. The judgment observes 

that "the publication in the Gazette of India 

meets the legal requirement of promulgatior 1  

publication practised in a recognisable way1  which 

was held to be a sine qua non for the operation 

of amended rules in Harla V/s. State of Rajasthan 

va 
SC 467), which was cited by the counsel 

for tStresponJarxts. 	e may also cite the 

judgment of the Supreme Court in Etate of 

Mahaashtra Vs. Mayer Hans George(I.R 1955 SC 722) 

18 0 
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in support of this. The judgment also holds that 

once an ordL.r is passed in the name of the 

President, it is not necessary that it should have been 

personally approved by him, and it is enough that 

the ord has bean passed by the competent 

functionary authorised in this behalf by the rules 

of business. The Tribunal has therefore accepted 

that the order has been gazetted and it has been 

issued by the official authorised in that behalf. 

Regarding the argument that the rules cannot be 

amended retrospectively, the Tribunal has held 

that the applicants have not been able to show 

that they have been in any way adiersely affected 

in terms of their total amoluments or even in regard 

to Lh quantum of the running allowance counting 

as pay, consequent upon issue of the amended 

rules. It is also observed that it will not be in 

accordare with sttutory rules to hold that the 

percentage of 75% should be applied to the revised 

pay after the Third Pay Commission1s recomrnnda-

tion. The Tribunal found that the amended rules 

did not involve th applicants in any adverse 

civil consequences such as reduction in emoluments 

or recovery of over-payments, and that the 

ndments are legally valid and have been 

p erly notified. We are in respectful 

ement with the reasoning given and the 

. . . . . 19 . . 0 
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conclusions reached in this second judgment dated 

23.10.1991 of the Principal Bench on this subject, 

11. 	In the present application also, the 

respondents have annexed to their written reply, 

copies of crrection slips to the relevant rules 

in the Indian Railway Establishment Code 

(Ann. to B to the written reply) in which a 

specific explanation and certificate has been 

given in each amendrrnt to the effect that the 

restropective effect given to these rules will 

not adversely affect any employee to whom these 

rules applied. Tha respondents in the written 

reply have also catagorically stated that the 

Government has ensured that the retrospective 

amendment'will not deprive the concerned employees 

of the benefits which they were hitherto drawing, 

in as much as they will not be placed in any 

disadvantageous position. Infact, according to 

the respondents, 75% of a lower basic pay in the 

pre-revised scale works out to a lower figure 

bsulute terms than 45% of a higher basic pay 

.in 	revised pay scale after 1.1.1973 and even 

ed percentage, the employees will be 

to a higher quantum of running allowance 

counted as pay, after the ameridedri 

It appears that this percentage of 45% ha 

subsequently revised retrospectively from 

'SI 
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to 55%. 

12. 	The learned counsel for the applicants 

argued that there was a conflict between this 

latest judgmef the Principal Bench dated 

23rd Uctober 1991 and the juctgment of the Bangalore 

Bench detd 31st August 1988 and, therefore, this 

would be a fit case for refererce to a larger 

bench. The learned counsel, however, was unable 

to convince us where exactly the conflict between 

the two judgments arises. No doubt, the 

Bungalore Bench while quashing the 1976 orders 

of the Railway Board on the ground that the 

amendments to the rules were not formally or duly 

nobified, has finally held that the applicants 

are entitled to 75% of the running allowance to 

be reckoned fur determining the retirement 

benefits eta. so  long at the said basis continues 

in IREC. Thatjdgment endorses the earlier 

judgment of the Principal Bench, New Delhi, dated 

6.8.86 stating that the same conclusion is reached 

sT 	0th the judgments though through different 

rou4 As we have noted earlier, the direction 

n th 2 irst judgment othi'xcipal Bench dated 

s that pe&iing fiialisation of the revised 

tage, interim orders issued on 21.1.74 be 

followed for treatment of running allowance for 

other parposes 	such time as the relevant 

. . . . .21 . . . 
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rules are or have been amended in accordarce with 

law. Under the 1974 orders, the percentage of 7% 

is with referenc to the pay of the running staff 

in "kMuthorised Scales of Payu  which in this second 

judgment of the Prircipal Bench dated 23.10.1991 

hav. been held to be the pre-revised scales of pay 

which were prevailing prior to 1.1.1973. In these 

circumstares, wedo not see any conflict between 

the Bangalore Bench judgment and the second 

judgment of the Priripal Bench as alleged by the 

.--- 1.arned counsel for the applicant. In this view 

ofhe matter, the question of any refererce to a 

14 	bench as prayed on behalf of the applicants 

-' L4 

 

not arise. 

/ 
13. 	In the result, the applications fail and 

are dismissed, with no order as to costs. 

Sd/- 
( a. C. BHTT ) 

iEi'L3ER(J) 
( ii. Y. PRILKR ) 

1v14A3ER(h) 

Prepars bys 

smpsr.d by 
TE 	(::'p' 

Section Officer (I) 

£s*a1 Admn1etzTe Tr1buj 


