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B 'D. J. Jani & 72 Ors. «ve. applicants.
Versus
Union of India & Ors. .+ s+ .Respondents.

COMidaON JUDGHME INT

O,A.No, 351 TO 423 OF 1988

Date s 28-2-1992.

Per : Hon'ble Mr. M, Y. Priolkar, Member(a).
Heard learned counsel Mr. J. R, Nanavati,
for the epplicant and Mr. N, S, Shevde, learned

counsel for the respondents.

2 The applicants in these 73 cases have
& coumon cause of action and a common prayer for
relief. Accordingly, all these epplic&tions were
heard together and are dealt with by this comunon
order. The applicants are Guards/Drivers of
trains and belong to what is known as running
staff in the railways, being directly connected
with the charge of moving treins. They were
entitled to a special allowance called running
,iallowances,which, unlike other compensatory
-aiio@épces, was ilncluded as part of pay subject
to alé;!imum of 75% of the basic pay of the

'em§IOYée for the purpose of calculationg
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pensionary benefits, house rent cllowance, leave
salary and s&vcralvothurAentitlements like passes.
This provision relating to counting of the running
allowance uptoc 75% of the basic pay for. various
purposes was incorporated formally in various
rclévant rules of the Indian Railway kstablishment

code.,

3 With effect from 1.1.73, when the pay
scales of the Central Governmment employces were
revised on the basis of the Ihird Pay Commission's
recommendations, the que sthﬁ arose regarding
revision of the prescribed percentage for counting
the running allowance as as pay for various
gntitlements. Admittedly, prior to 1.1.1973, the
basic pay in the tgtal sa2lary of an cmployee was a
much smaller component than in the revised pay
Escales after 1.1.1973, when a part of the dearress
allowance was merged in the basic pay. The
railways thercfore considered that a revised
ceiling percentage for recknning as pay had to be
fixed for the running allowance of the running

staff after 1.1.1973. Since this entailed a lot
,~$- Ef%{led exer01sc, intermm orders were issued on

/y/ 21 l 19ﬂ%§;n which it was stated that the

0000012.0.
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Railway Services (Revised Pay) Rules, 1973 is
under consideration of the Board and pending

final decision thereon, the Board had decided

that “the existing quantun. of running allowance

based on the prevailing percentage laid down for
various purposes with reference to the pay of the
running staff in Authoriscd Scales of Pay may

be allowed to continue. It was also added that
®the payment made as above will be provisidnal
subject to adjustmént on the basis of finai

orders®.

4. Subsequently by orders dated 22.3.76 as
modified by another order of 23.6.76, the railways

fixed the percentage of running allowance

counting for the purpose 2f retirement benefits

etc. as the actual anount of running allowance

.down subject to a maximum of 45% of pay for

those running staff who are druwing peay in the

revisad_pay scules. - These orders were given

weffect from 1.4.1976.

Certain members of the running staff

8§ cd' the Delhi High Court in a Writ Petition

e

{'éking annulment of these ordaes of 22.3.76

" which reduced the quantum of running allowance

for retirement and other benefits from the

earlier prescribed maximum of 75% to 45% of pay
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\\'amA}eﬁév t rules of the Indian Rd&lway Establishment
AEHABP
"=E5ode by orders dated 17.12.1987. Under these
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and prayed for the restoration of the percentage
of 75%. That Writ Petition was transferred to
the Principal Bench of this Tribunal. The
Principal Bench in its judgment of 6.8.1986

(Shri Dev Dutt Sharma & Ors. V/s. Union of India

& Ors. - Registration Nu.T-410/85), quashed the

impugned order of the railways dated 22.3.76 and
directed the railways to continue to make the
payment beyond 31.3.76 of certain éllowancCs,
including retirement and other specified penefits,
py treating the running allowance for various
purposes in accordance with the Railway Ministry's
interim orders dated 2EelsTa Y)Y suchitime as
the relevant rules iﬁ this regard are or have
been amended in accordance with law, if so
advised“.a The ground on which this Tribunal

gave the above order was that it was not
permissible to amend the statutory rules by
execntive orders or instructions, as had been

D\
done 1% the present case.
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é$);@he Railway Board thereaftur amended the

orders, the revised percentage of pay as notified
in the earlier executive orders of 22.3.76 which

had been quashed by this Tribunal's order dated
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6.8.86, were formally given statutory force with
retrospective effect from the same date namely
1.4.1976. These orders were also subsequently

notified in the Gazette of India dated 5.12.,1988,

7. '~ Certain other members of the running staff
of the railways again challenged these orders
dated 17.12.87 before the Bangalore Bench of this
Tribunal (O.A.Nos., 281 to 290 of 1987(F)) decided
on 31lst kugust, 1988 (C.R. Rangadhamaiah S/o.
Rangaiah & Ors. V/é. Chairman, Railway Board, New
Delhi & Ors.). The Bzngalore Bench held that tris
statutbry amendment to the petinent rules in
Indian Railway Establishment Code had not been
duly promulgated or published and therefore could
not become operative. The Bangalore Bench thus
reached the same conclusion as the earlier judgment
of the Principal Bench though according to them on
a different rationalisation namely that the

statutory amendment had not been formally notified,

continues in the Indian Railway Establishment Code®.

They also directed the respondents to determine

00.‘.15.0.
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the dearness pay according to the sules and orders

in force, without ignoring the “pay element™.

8. When the present applicaﬁions before this
Bench were filed in May, 1983, the prayer of the
applicants was that the judcment of the Principal
Behch dated 6.8.86 waé binding on the respondents
and should be implemented in respect of the present.
applicants also. Subsequently, they amended the
applications challenging the amendments made to the
rules on the-ground that such amendment would not
affect tﬁe vested rights of the applicants in
respect. of running allowancelof 75% on the basis

of the prevailing pay. The applicents also

pointed out that the respondenﬁs had no power or
authority to give retrospective‘efiect to the said
amendment so as to take away the:existing rights

S

of the applicants in respect of the rnning

allowdpce.

with retrospective effect from 1.4.76 can o4 said
to> affect the vested rights of the applicants in
respect of r@nning allowance and whether such
retrospective amendments are to be éonsidered as
;a illegal or in excess of the powers conferred on

8 P

‘the Government.
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10, As we have noted earlier, while the
edrlier executive orders of 1976 of the Railway
Board reducing the percentage of running allowance
from 75% to 45% had been quashed on technical
grounds by the ?rincipal Bench, namely, on the
ground that stat@tory orders could not be altcred
by executive instructions and by the Bangalore
Bench on the ground that the amendments had not
becn formally or duly notified, the judgment
cf“the Principal Bench dated 6.8.86 specifically
directed the respondents to treat the running
allowance beyond 31.3. 76 for various purposes
in accordance w1th the Railway Ministry's letter
dated 21.,1.74 tlll such time as the relevant
rules in this regard are or have been amended in
accordance with law. The Bangalore Bench had also
endorsed this dccision of the Principal Bench
though, according to them, on a different
ratiénélisation. The order dated 21.1.74 was to
the effect that "The existing quantum of running

g@llowance based on the prevailing percentage

laid down for various purposes with reference to

;Tond judgment on the same subject by the

ST I
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Principal Bench of thé Tribunal in the cass of
Coe L. Malik & Ors. V/s. Union of India & Ors.
(O.n.Nos. 1572 of 1988 & Ors.) decided on 23rd
October, 1991 has also been brought to our notice
in which the precise import of the term
‘Authorised Scales of Pay' in the context of

1974 orders of the Railway Board has been
explained. In para 15 of this judgment, it has
been observed that in their earlier judgment the
Principal Bench quashed the order dated 23.2.76
only on the ground that the statutory rules

could not be amended by executive instructions
and that the relief granted was only till such
time at the relevant rules are amended in
accordance with law. The judgment notes that
the respondents have acted in accordance with
the earlier judgment of the Tribunal and have
formally amended the rules. The judgment observes
that *the publication in the Gazette of India
meets the legal requirement of promulgation/
publication practised in a recognisable way, which

was held to be a sine qua non for the operation

pondents. We may also cite the

eeeeslBece
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in support of this", The judgment also holds that
once an order is passed in thc.name of the
President, it is not necessary that it should have been
personally approved by him and it is enough that
the order has been passed by the competent
functionary authorised in this behalf by the rules
of business. The Tribunal has therefore acdepted
that the order has been gazetted and it has been
issued by the official authorised in that behalf,
Regarding the argument that the rules cahnot be
émended retrospectively, the Tribunel has held
that the applicants have not been able to show
that they have been in any way adversely affected
in terms of their total amoluments or even in regard
to the quantum of the running allowance counting
as pay, conseguent upon issue of the aﬁended
rules. It is also observed that it will not be in
accordance with statutury rules to hold that the
percentage of 75% should be applied #o the revised
pay éfter the Third Pay Commission's recommenda-
tion. The Tribunal found that the amended rules
did not involve the applicants in any adverse

civil consequences such as reduction in emoluments

.....19...
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conclusions reached in this second judgment dated

23,10.1991 of: the Pringipal Bench on this subject.

11. | In the present apovlication also, the
respondents have aﬁnexed to their written reply,
wiﬁfaopies of correction slips to the relevént rules

in the Indian Rallway Esteblishment Ccde
(Ann.k to B to the written reply) in which a
specific explanation and certificate has been
gi§en in each amendment to the effect that the
restropective efﬁect given to these rules will
not adversely affe@t any employee to whom these
rules applied. Thc-respondents ;n the written
reply have also caﬁdgarically stated that the
Government has ensured that the retrospective
amendment will not deprive the concerned employees
of the benefits which they were hitherto drawing,
in as much as they will not be pleced in any
disadvantageous position. Infact, according to
the respondents, 75% of a lower basic pay in the

pre-revised scale works out to & lower figure

in apbsolute terms than 45% of a higher basic pay

reduced percentage, the employees will be

to a higher gquantum of running allowance

o>
o ) ;r,g g
to be Lcounted as pay, after the amended rules.,

It appears that this percentage of 45% has been

subsequently revised retrospectively from 1979

...‘.20".
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to 55%.

12. The learned counsel f£or the applicants
argued that there was a conflict ketwesn this
latest judgment of the Principal Ecnch dated
23rd October 1991 and the judgment of the Bangalore
Bench datéd 31st August 1988 and, therefore., this
would be a fit case for refererce to a larger
bench., The learned counsel, however, vias unable
to convince us where exactly the conflict between
the two judgments arises. No doubt, the
Bangalore Bench while cuashing the 1976 orders
ofrthe Railway Board on the ground that e

_ ol
amendments to the rules were not formally or duly

notified, has finally held that the applicants

]

are entitled to 75% of the running zlilowance to

be reckoned for determining the retirement
benefits etc. so long at the said basis continues
in IREC, That judgmert endorses the earlier
judgment of the Principal Bench, New Delhi, dated
6.8.86 stating that the same conclusion is reached

in both the judgments though through different

~.. Loutes. @as we have noted earlier, the direction
STR 4 o
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e first judgment of the Primcipal Bench dated
¢

6.8}86 is that pending finalisation of the revised

v;@-pgrléﬁtage, interim orders issued on 21.1.74 be

&)
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4\'£%if@l owed for treatment of running allowamce for
Bty 5 BN

" other purposes till such time as the relevant
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rules are or have been amended in accordarce with
law. Under the 1974 orders, the percentage of 75%
is with reference to the pay of the running staff
in “authorised Scales of Pay® which in this second
judgment of the Principal Bench dated 23.10.1991
have been held to be the pre-revised scales of pay
which were prevailing prior to 1.1.1973. In these
circumstances, we do not seec any conflict between
the Bangalore Bench judgment and the second
judgment of the Principal Bench as alleged by the

learned counsel for the applicant. In this view

arise.
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