S
1y
w 10w
D. Jo Jani & 72 0Ors. «» oo sapplicants.,
Versus
Union of India & Ors. .o s e eRespondents.

COMiON JUDGH NT

0.,A.No, 351 TO 423 OF 1988

Date s 28-2-1992.
Per : Hon'ble Mr. M., Y. Priolker, Member(&).
Heard learned counsel Mr. J, R. Nanavati,

for the applicant and Mr. N. S. Shevde, learned

counsel for the respondents.

2 The ap?licants in these 73 cases have

a coumon cause of action @nd a common prayer LoOr
relief. Accordingly, all these applications were
heard together and are dealt with by this common
order. The applicants are Guards/Drivers of
trains and belong to what is known as running
staff in the railways, being directly connected
with the charge of moving trains. They were
entitled to a special allowance pallcd‘running

_altlowances,which, unlike other compensatory
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allowancesg,was included &s:part of pay subject
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fmaximh@éof 75% of the basic pay of the
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3 emp;oiéé for the purpose of calculationg
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pénsionary benefits, house rent allowance, leave
:salary and several othur-entitlements like passes.
This provision relating to counting of the running

allowance upto 75% of the basic pay for. various
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- purposes was incorporated formally in various
reclevant rules of the Indian Railway kstablishment

code.

3s With effect from 1.1,73, when the pay
scales of the Central Government employ.es were
revised on the basis of the Third Pay Commission®s
recommenaations, the question arose regarding
revision of the prescribéd pcrcentage for counting
the running allowance as #s pay for various
gntitlementsf Admittedly, prior to 1.1.1973, the
basic pay in the total salary of an employee was a
much’ smaller component than in the revised pay
;scales éfter 1.1.1973, when a part of the dearness
allowance was merged in the.basic pay. The
railways thercfore considered that a revised

ceiling percentage for reckaning as pay had to be

2cd for the running allowamnce of the running

in which it was stated that the
tion of various allowances consequent upon the

introduction of the revised pay scales under
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Railway Services (Revised Pay) Rules, 1973 is

under consideration of the Board and pending
finai‘decision thereon, the Board had decided
that "the existing quantum of running allowance
based on the prevailing percentzge laid down for
various purposes with reference to the pay of the
running staff in kuthorised Scales of Pay may

be alléwéd to continue®. It was also added that
®the payment made as above will be provisional
subject £p:édjustment oh the basis of finai

orders®.

4. Subsequently by orders dated 22.3.76 as
modified by another order of 23.6.76, the railways
fixed the percentage of running allowance
counting for the purpose of retirement benefits
etc. as tpglactual amount of running allowance
down subject to‘a maximum of 45%'of pay for

those running staff who are drawing pay in the

Certain members of the running staff

the Delhi High Court in & Writ Petition

which reduced the quantum of running allowance
for retirement and other benefits from the

earlier prescribed maximum of 75% to 45% of pay
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and prayed for the restoration of the percentage
of 75%. That Writ Petition was transferred to
the Principal Bench of this Tribunal. The
Principal Bench in its judgment of 6.8.1986

(Shri Dev Dutt Sharma & Ors., V/s. Union of India
& Ors. - Registration Nu.,T-410/85), quashed the
impugned order of the railways dated 22.3.76 and
directed the railways to continue to make the
payment beyond 31.3.76 of certain éllowancCs,
including retirement and other specified penefits,
by treating the running allowance for various
purposes in accordance with the Railway Ministry's
interim orders dated 21.1,74 "till such time as
the relevant rules iﬁ this regard are or have
been amended in_accordance with law, if so
advised*. The ground on which this Tribunal

gave the above order was that it was not
pemissible to amend the statutory rules by

tive orders or instructions, as had been

Fr

by orders dated 17.12.1987.d“Under these
‘orders, . the revised percentage of pay as notified
in the earlier executive orders of 22.3.76 which

had been quashed by this Tribunal's order dated
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6.8.86, were formally given statutory force with
retrospective effect from the same date namely
1.4.1976. These orders were also subsequently

notified in the Gazette of India dated 5.12.1988,

7e Certain other members of the running staff
of the railways agzin challenged these orders
dated 17.12.87 before the Bangalore Bench of this
Tribunal (O.A.Nos. 281 to 290 of 1987(F)) decided
on 31st August, 1988 (C.R. Rangadhamaiah S/0.
Rangaiah & Ors. V/s. Chaimman, Railway Board, New
Delhi & Ors.). The Bungalore Bench held that tris
statutory amendment to .the petinent rules in
Indian Railway Establishment Code had not been
duly promulgated or published and therefore could
not become operative. The Bangalore Bench thus
reached the same conclusion as the earlier judgment
of the Principal Bench though according to them on
a different rationalisation namely that the

i ~“~§ry amendment had not been formally notified.

\=tive part of the Bangalore Bench judgment

}the “applicants are entitled to 75% of

gfinning allowance to be reckoned for

mining their pay for cclculation of their
retiral benefits, so long as the said basis
continues in the Indian Railway Establishment Code" .

They also directed the respondents to determine
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the dearness pay according to the :rules and orders

in force, without ignoring the "pay element®.

(315 When the present apoiicati&ns before this
Bench were filed in May, 1%&3, the prayer . of the
applicants was that Che judgment of the Principal
Behch dated 6.8.86 was binding on the respondents
and should be implemented in fespect Of the present .
applicants also. Subsequently, they amended the
applications challenging the amendments made to the
rules on the gfound that sucn amendment would not
affect the vested rights of the applicants in
respect: of running allowancexof 75% on the basis
of thg prevailing pay. The applicents also
?oiﬁted Qut‘that the respohdenﬁs had no power or
~.authority to give retrospective'effect to the said
.amendment so as to take away the.existing rights
of the applicants in respect of the running

laklowance.

\fag

The question for determination be fore us

is, therefore, whether the amendments carried.

% TAer P 4 :
‘ngéﬁb Pout under the Railway Board's orders dated 17,12.87 - |

with retrospective effect from l.4.76 can be said
to affect the vested rights of the applicants in
vres?ect of running allowance and whether such
retfospective amendments are to be considered as

 iillegul“or in excess of the powers conferred on
lthe Government.,
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10, 4s we have noted earlier, while the

earlier executive orders of 1976 of the Railway
Board reducing the percentage of running allowance
from 75% to 45% had been cuathed on technical
grounds by the Principal Bench, namely, on the
ground that statutory orders could not be altcred
by executive instructions and by the Bangalore
'Bench on the ground that the amendments had not
becen formally or duly notified, the judgment

of the Principal Bench dated 6.8.86 specifically
directed the respondents to treat the running
allowance beyond 31.3.76 for various purposes

in accordance with the Railway Ministry's letter
dated 21.1.74 till such time as the relevant

rules in this regard are or have been amended in
accordance witﬁ law. The Bangalore Bench had also
endorsed this decision of the Principal Bench
though, according to them, on a different
rationalisation., The order dated 21.1.74 was to
the effeét that “The existing quantum of running

P B
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* ‘Zyawn for various purposes with reférence to

o\
thexg_y of the runnlng staff in Authorised Scales

;~"ofjp%& may be allowed to continue® and further
2 &

‘1¥” tha@ “the payments as above will be prOV1510nal

&

subject to adjustment on the basis of final orders".

& second judgment on the same subject by the
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Principal Bench of the Tribunal in the casz of
C. L. Malik & Ors. V/s. Union of India & Ors.
(O.a.Nos. 1572 of 1988 & Ors.) decided on 23rd
October, 1991 has also been brought to our notice
in which the precise import of the term
‘futhorised Scales of Pay' in the context of

1974 orders of the Railway Board has been
explained. In para 15 of this judgment, it has
been observed that in their earlier judgment the
Principal Bench quashed the order dated 23.2.76
only on the ground that the statutory rules

could not be amended by executive instructions
and that the relief granted was only till such
time at the relevant rules are amended in
accordance with law. The judgment notes that
the respondents have acted in accordance with
the earlier judgment of the Tribunal and have
formally amended the rules. The judgment observes
that ®the publication in the Gazette of India
meets the legal requirement of promulgation/
publication practiscd in a recognisable way, which

was held to be a sine qua non for the operation
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respondents. We may also cite the
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in support of this"., The judgment also holds that

once an order is passed in thc.name of the

President, it is not necessary that it should have been
personally approved by him and it is enough that

the oOrder has been passed by the competent

functionary authorised in this behalf by the rules

of business. The Tribunal has therefore accepted

that the order has been gazetted and it has been
issued by the official authorised in that behalf.
Regarding the argument that the rules cannot be
amended retrospectively,.the Tribunel has held
that the applicants have not been able to show
that they have been in any way adversely affected
in terms of their total amoluments or even in regard
to the quantum of the running allowance counting
as pay, consequent upon issue of the aﬁended
rules. It is also observed that it will not be in
accordance with stetutory rules to hold that the
percentage of 75% should be applied to the revised
pay after the Third Pay Commission's recommenda-
tion. The Tribunal found that the amended rules
did not involve the applicants in any adverse
civil consequences such as reduction in emoluments
recovery of over-payments, and that the

ents are legally valid and have been

ly notified. We are in respectful

ent with the reasoning given and the
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conclusions reached in this second judgment dated

23.10.1991 of the Principal Bench on this subject.

11. In the present application also, the
respondents have annexed to their written reply.
copies of correction slips to the relevént rules
in the Indian Railway Establishment Code
(Ann.s to B to the written reply) in which a
specific explanation and certificate has been
given in each amendment to the effect that the
restropective effect given to these rules will
not adversely affect any employée to whom these
rules ‘applied. The respondents in the written
reply have also catagorically stated that the

: GovernmentAhas encured that the fétrospective
amendment will néf deprive the concerned employees
of the bencfits which they were hitherto drawing,
in as much as they will not be plzced in any

disadvantegeous position. Infact, according to

the respondents, 75% of a lower basic pay in the
pre-revised scale works out to @ lower figure

in absulute terms than 45% of a higher basic pay
in the revised pay scale after 1.1.1973 and even

-thc reduced percentage, the employees will be

’fipears that this percentage Of 45&&&@5 been

1

.*@&bsequently revised retrospectively %ram 1979
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to 55%.

12. The learned counsel for the applicants
argued that there was a conflict between this

latest judgment of the Principal Bench dated

23rd October 1991 and the judgment of the Bangalore

Bench dat&d 31st August 1988 and, therefore, this
would be a fit case for reference to a larger
bench., The learned counsel, however, was unable
to convince us where exactly the conflict between
the two judgments arises. No doubt, the
Bangalore Bench while quashing the 1976 o%@ags

of the Railway Board on the ground that té§~
amendments to the rules were not formally or duly
notified, has finally held that the applicants

are entitled to 75% of the running allowance to
be reckoned for determining the retirement
benefits etc. sc long at the said basis continues
in IREC, That judgment endorses the earlier
judgment of the Principal Bench, New Delhi, dated
6.8.86 stating that the same ;anlusion is reached
in both the judgments though £hrough different
routes. &s we have noted earlier, the direction
;3fe first judgment of the Princibal Bench dated
‘{_is that pending finalisation 6f the revised

certtage, interim orders issued on 21.1.74 be

0000.21. e e
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rules are or have been amended in accordarce with
law. Under the 1974 orders, the percentage of 75%
is with reference to th§ pay of the& rqnniné staff
in “Authorised Scales of Pay" which in this second
judgment of the Principal Bench dated 23.10.1991
have been held to.be the pre-revised scales of pay
which were prevailing. prior to 1.1.1973. In these
circumstaﬁces, we do not see any conf;ict between

the Bangalore Bench judgment and the second

f?ﬁﬁRAr judgment of the Principal Bench as alleged by the

P <% _ ; hie?
J, .\5 rned counsel for the applicant. In this view’ -

13. In the result, the applications fail and

are dismissed, with no order as to costs.
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