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All do Rudreshwar Singh Pathania, 
Communication Assistant, 
Off ice of the Collector of Customs 
and Central Excise, 
Opposite High Court, Ahmedabad ..•......••• APPLX1RS 

( IN PLJs.SON) 
Vs. 

Union of India 
Through: 
The Secretary, 
Ministry of Finance, 
Department of Revenue, 
New Delhi. 

if 

Union of India 
Through: 
The Secretary, 

.:MinstY of Personnel, 
P.G.& Pensions, 

- Department of Personnel and 
Training, New Delhi. 

3. 	The Collector of Customs and 
Central Excise, Opp.High Court 
&hmedabad. 
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The Collector of Customs and 
Centrl Excise, Baroda 

The Col1ectr of Customs and 
Central Excise, Rajkot 

(BY 	AL)VCtTE SHRI h}Z Il KU1JSHI) 

(2) 	OA. No.338/8' 

 K.S.KharadLpeOn 
 A.R.Ninama, Peon 
 Khimsingh U, Chowkidar 

4 • K.D .Ninarna,Chowkidar 
5. A .R .Raj put, Chowkidar 

Nos. 1 to 4 are working in the 
Of L.ce of the A.ccouritant General 
(Audit) I, M.S.Building, Lal Darwaja, 
Ahmedbad and No.5 is working in the 
Office of the Deputy Accountant General 
(i&E) M.S.Building, 
Lal Darwaja, Ahrnedabad 

( L RRS3N) 

Vs. 

Union of India 
Through: 
The Secretary 
Ministry of Finance, 
Naw Delhi. 

Union of India,Through: 
The Secretary, Ministry 
of Personnel, P.G.& Pensions, 
Dejartment of personnel and Training, 
New Delhi. 

The Comptroller and Auditor 
General of India, New Delhi. 

The AccOuntant General(Audit) I, 
M.S.Building, Laldarwaja, 
Ahrnedabad. 
Te Accountant Geriral 
(Accounts & Entitlement) II, 
Kajkot. 

(BY ADV3CA1i'L S HE I AK IL, KUKE SH I) 

JUDGLMaNT 

JUSI iCE S .0 .MThiJK: 

EL SPDNDLI'.IT S 

S?3NDLTI5 

This Full Bench has baen constituted on a reference 

rnz5c by th: then Vice-Chairman of this Bench Shri N.y. 

Krishrian who, hearing these applications as a third 
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member on account of difference of opinion between the 

Memb,rs of the Division Bench who first heard the 

applications, expressed disagreement with the Division 

Bench judgemen of the Ernakulam Bench of the r. . burAa1. 

In the Original Applictions, the applicants have 

challenged the validity of Office Memorandum No.3/9/87-

Esst(Pay II dated 11.9.1987 issued by the Government 

of India, Ministry of Personnel, Public Grievances and 

pensions( Department of Personnel & Training) so far 

as it relates to the re-employed armed Forces Pensioners. 

The dispute relates to re-fixation of pay of such Central 

Government employees consequent upon the upward revision 

of pay scales and pension with effect from 1.1. 1986. 

The consequence of the impugned orãer is t hat the 

applicants are threatened with reduction in their pay 

and recovery of arre-rs . The facts necessary for the 

disposal of the applications are within a narrow compass 

and may be stated.. 

The applicants in both the applications held different 

positions in'the Armed Forces of the. Union below the 

Commissioned Officers' rank. On retirement from the 

1rmed Forces, they obtained employment on civil posts 

in different departrnenof the Central Government. Their 

pay was fixed in the scale applicable to the post to 

which they were appointed in accordance with the rules 

U, 	existing at the time of their employment. Whenever 

therc was revisin of pay scle,their pay was also 

revised. Pay scales were revised with effect from 

.1 4.1986 on thc recancnations of the Fourth Central 

Pay Commission. Pensions were also similarly revised. 

The app1ic. ots' p as well as pension were upwardly 

revised. ;ftr this upwr5 revision, Office Iemorandusn 
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dated 11 .9 .1987 was issued .which sought to make dent in 

the pay fixed earlier. The  consequence of this Memorandum 

ws that the applicants' pay was re-fixed with effect 

from 1.1 .1986 by taking ftito account the revised pension. 

he 	)ff ice Fiemorandum provided that the increase in 

pension of ex_servicemen may be adjusted by re-f ixetion 

of their pay. The aplicarits were aggrieved by this 

Memorandum and they preferred representation to the 

Governnent which was rejected. They have ajproacc the 

Tribunal seeking quashing of the said Office Memorandum. 

knnexure A-2 to O.k. No.194/88 shows that the 

applicants were rernployed in various years between 1974 

and 1980. The 5 applicants in (A No.338/88 were re-

employed on civilian posts in the years 1974, 1976 and 

1981. Thus all the applicants in both the applications 

were re-loyed prior to 25.1.1983. 

Fixation of pension on re-employment after 

retirem€ nt is dealt with in several Office -ieno.anda. 

The Office Memorandum dated 16 .1 .1964 provides that in 

fixing the pay, pension to the extent of Rs.50 per 

mensem shall be ignored. In other words, if the 

re-employed person is getting pension not exceeding 
I 

Rs. 50, the entire aurito is .50 shall be ignored 

in fixing his pay in the scale. If on the other hmnd, 

his pension Exceeds Ks .50 per menssn, the first Fs .50 

will be ignored and the remaining portion of the pension 

will beken into account in fixing the pay. By Office 

I'lemoiandum dated 19.7 .1978, the ignoreble amount of 

pension was increased from Ks .50 to Ks .125 per mensum. 

aicIEphs 4 and 5 of this Office :icmorenduir provide 

as follows; 

" 4 . These order will take effect fro: the 
e of issue and the existing limits of 

civil and military rensons to be ignored 



- 	 - 5- 

pay 
in fixing/of re-employed pensioners will,therefore, 
cease to be applicable to cases of such pensioners 
as are re-employed on or after the date of Issue 
of these orderE. In the case of persons who are 
already on re-employment, the pay may be re-fixed 
on the basis of these orderswith imrnedjete effect 
provided they opt to come ua3er these orders. if 
they so opt their terms weuld be detcrmined afiesh 
as if they have been re-employed for the first time 
from the date of these orders. 

5. The  option should be exercised in writing within 
a period of six months from the date of Issue of 
these orders. The  option once exercised shall be 
final N 

On 8.2.1983. yet another Office Memorandum was issued, 

ielevant portion of which reads as follows: 

. 	 " 	It has been decided that in the case of 
those ex-servicemen ietiring before attaining 
the age of 55the pension as indicated below 
may be ignoxed in fixing their pay on re-
employment in civil posts:- 

(I) in the case of serving officers, the 
first Ks .250 on pension; 

(ii) in the case of,prsons below.Commissioned 
Oflicers' rank, the entire pension. 

NOTE...... •.. 
2. 	These orders will take effect from 25th 
January, 1983 and the existing limits of military 
pensions to be ignored in fixing pay of re_ernloyed 
pensioners will, therefore, cease to be applicable 
in cases of such pensioners as are re-employed on or 

. 	 after that date. in the case of the persons who 
are already on re-employment the ay malre-fixed 
n the basis of these orders with imrriediate effect 

provided they opt to come under these orders. If 
tev o opt, their ±ermswoq be determined afresh 
as if they have been rerlpyed for the first time 
from the date  Qf5 QesThe option should 
be exercised in writing within a period of six 
months trom thP-rite of these orders. The optioJ 
'Ongfe_xercisedsha11 befinpl,.....N (Emphasised) 

C 	n important change brought about by this Memorandum ' 
' 	is that in the case of non- Commissioned Officers, 

41  
entire pension was liable to be ignored while 

fixing their pay on the civilian post. The benefit of 

this Office Memorandum was a'ai1able only on exercjs€ Of 

option to bc br'ugbt within the purview of the Memorandum. 



-6 - 

The option was to be exercised within a period of six 

months from the date of the order. Obviously, those 

who did not exercise option were not entitled to the 

benefit conferred by this Memorandum. The  applicants 

did not exercise the  option. It appears that some 

dispute arose regarding re-fixation of pay in the Department 

of Atomic  Energy, Madras. The  Central Government issued 

a clar.ificatory Memorandum on 23 .12 .1983 in which it IS 

rnLntjoned " The Ministry of Defence have clarified that 

the pay of the pensioners re-employed before 25 .1 .1983, if they 

opt for fixati.un of their pay in trms of their O.M. 

dated 8.2 .1983 will be re-fixed afresh as if they have 

been re-employed for the first time on 25 .1 .1983. As 

such, the orders have been interpreted correctly by the 

Department of htomic  Energy, Madras." The  Central 

Governm.nt noticed that in certain cases the exercise 

of option may have resulted in prejudice to the re- 

employed ex-servicc;ten. Accordingly, by Order dated 

2 .5 .1985 opportunity was given to such persons to withdraw 

their options. ks aireEdy noticed, with effect from 

1 .1 .1986 pay scales and pensions of Central Government 

emp1.oyees were revised. The  applicants' salary as well 

ç4 	aspension got upward hike. On 9.12.1986, Office Memorandum 

was issued regarding fixation of pay as a result of the 

revision in pay scales and pensions with effect from 
and 2(11) 

1.1 .1986. Paras2(1)/of this Office Memorandum read 

as follows: 
M2()  The initial pay of a re-mployed Government 

servant who elects or is deemed to have 
elected to be governed by the revised pay 
scale from the 1st day of January, 1986 shall 
be fixed in the following manner, namely:- 

According to the provisions.of Rule 7 of 
the C .0 .5 ( R .P) Rules, 1986 if he is 

(i) a Governmnt srvant who retired 
without receiving a pension, gratuity 
or any other retirement benefit; and 

(2) a retired Government servant who received 
pension or any othcr retirement benefits 
but which were ignored while rixing pay 
on re-employment. 

Pip 
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2(1) The initial pay of a re-employed Government 
servant who retired with a pension or any other 
retirement benefit and whose pay was fixed on 
re-employment with reference to these benefits 
or ignoring a part thereof, and who elects or 
is deemed : have elected to bc governed by 
the revised scales from the 1st day of January, 
1986 shell be fixed in accordanceth the 
provisions contained in Rule 7 of the Central 
Civil Services(Revised Pay) F ules, 1986. 

In a3dition to the pay so fixed, the re-
employed Government servant would continue to draw the 
retirement benefits he was pLrmittd to draw in the pre-
revised scales. However, any amount which was being 
deducted from his pay in the pre-revised scal€ in 
accordance with the provision of note 1 below para 1(c) 
of Ministry of Finance Office Memorandum NO .F .8(34) 
Estt. 111/57 dated the 25 November, 1958 shall continue 
to be deducted from the pay and the balance will be 
allowed as actual pay. " 

Thereafter, the impugned Office Memorandum dated 11.9.1987 

was issued material portion of which reads as follows: 

N 	It has been held -that if the re rised pension 
is not taken into consideration, ce :tain unintended 
benefits are liJcely to accrue to re -eaployed pensioners 
as they will draw the revised arnoun of pension which 
would invariably be higher than the earlier amount of 
pension, in addition to pay already fixed on the 
basis of the pension granted to them earlier. The 
President is accordingly p:Leesed to decide that pay 
of pensioners who were in re-employ ient on 1 .1 .86 
and whose pay was fixed, in accordan e with the 
provisions of this Department OM da :ed 9.12 .86 may 
be ref ixed w.e.f. 1.1.86 by taking Lnto account 
the revised pension, likewise incre ise in the 
pension of ex-servicemen under sepa :atc orders of 
Ministry of Defence may also be aj .isted by re-fixation 
of their pay in terms of provisions of this Departfl1flt 
OM dated 9.12 .86. Overpayments aire idy made may 
be recovered/adjusted, as is deemed necessary. All 
re-employed pensioners would, theretore, be requirea 
to intimate to the headi of Offices in which they arc 
woricing, the amount of revised pension sanctioned to 
them w .e .f. 1 .1 .86 for the purpose of re-fixation of 
their pay after taking into account their revised 

pension." 

ice Memorandum requires re-fixation of pay with 

ee1'  from 1 .1 1986 by taking into account the revised 

pension. It enjoins increase in pension of ex-servicemen 

to be adjusted while re-fixing their pay. 
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In the applications, the applicants challenged 

the constitutional validity of the aforesaid Office 

1•c'noxandum by submitting that this is discriminatory 

and, therefore, violative of Articles 14 and 16 of the 

Constitution. It is asserted in the applications that 

all the ex-serviCemen employed prior to 25 .1 .1983 and 

subsequent thereto are similarly situated and they 

cannot be classified with a view to giving the benefit 

to one and denying the same to the other. The aeplicents, 

therefore, treated 25 .1 .1983 as the cut-off date for grant 

or denial of benefit conferred by the impugned Office 

M€.morandusri. It is also the case of the applicants that 

all re-employed pensioners lirespective of tdates of 

their re-employment constitute one class and they cannot 
to 

be classific ithm/an  illusory cut-oft dzte. 
4- 

The applcations were cntested on behalf of the 

Central Government. They  came up for haring before a 

Division Bench comprising Honthle Sh.M.M.Singh,Membcr(k) 

and F;on'ble Sh.R .0 .Bhatt, Member(J) . The learned Judicial 

Member was of the opinion that the applicants were entitled 

-o.Iief. In taking this view, he relied upon the following 

decisions of the Ernakulam Bench of the Tribunal : 

(i) 	 (G.VasudevEh 	Vs. Union 
of India & others) 

K 263/88( K.K.Unriiicrishnan & ors.Vs. 
Union of India & others) decided on 
15 .1 .1990 

QA. K 507/88( Kurian Joseph Vs. Income 
Tax Officer Kottayam.Lothers) 

The learned Judicial enber was of the opinion that 

the impugned Office Memorandum dated 11 .9 .1987 deserved 

to be quashed and set aside end the respbnderits were 

liable to be restrained from deducting or recovering 

any amount froei the salary end pension of the applicants. 

V 



-9 - 

He was also of the opinion that the applicants were 

entitled to the relief of direction to the respondents 

to treat the applicants eligible to draw pension and 

selary in L mariner drawn by those who were re-

employed after 25 .1 .1983. 

The learned Irninistrative Member was unable 

to agree with the conclusions of the learned Judicial 

Member. He was of the opinion that the judgernents of 

the Ernakulam Bench were distinguishable and the Government 

had the right to re-fix pay once pay scales and pension 

were revised. He accordingly, opined that the applications 

were liable to be dimisséd. 

In view of the difference of opinion between 

the members of the Division BariCh, the applications 

were referred to the third member Shri N .V .Krishrian 

who at that time was the Vjcehajrman of this Bench. 

Shri Krishnan agreed with some conclusions of the Judicial 

Member and with some conclusions of the administrative 

Member. He did not agree in entirety with the conclusions 
either of 

arrived at by/the two members. He has summarised his 

views as follows: 

The Office Memorandum dated B,2.1983 
does not suffer from any legal or 

constitutional infirmity and, therefore, 
the judgement. of the Ernakulam Bench in 

TK No.404/87 requiiez consideration; 

The revision of pension from 1 .1 .1986 
resulted in increase in pensions. In 

cases where certain amunt of pension 
is taken into account for fixation of 

pay, the incre:se iri penslon results 
in a corresponding increase of the 

non igorb1c ortion; 
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k new situ:tiOfl is thus created and, therefore, 

such persons should be given a chance to opt 

for the 8.2 .1983 Office Memorandum by agreeing 

to be treated as freshly re-employed from 1.1.1986; 

Office FIe:aOrafldUm dated 11 .9.1987 cannot be quashed 

unconditionally. it has to be read down incor-

porating a clause granting a f:esn option: 

The question whether th;re is ovcrpaymant or 

not should be decided after a chance for 

fresh option:s granted; and 

iccovery of overpayment due to non-adjustment 
of the increase in the non ignorable portion 

is jUStiiE. 

1C. 	The Ernakularn Banch had granted relief to the 

applicants primarily on the ground that the Office 

Memorandum datc £ .2 .1963 created discrimination on 

the basis of date of re-employment viz. 25.1.1983. 

Shri i.V.Krishnafl is of the opinion tot no disc r - inetion 

is brought aDout by tne said Office Memoandum as it 

aelics to all iemployed persons similarly placed. 

If the 'icw of Shri Krishnan is accepted, the basis 

of the decision rendered at the Ernakularn Beach is knocked 

off. Shri Krishnan is also of the opinion that the 

requirements laid down in the Office Memorandum dated 

11.9.1987 are not unconstitutional but there is an 

infirmity in the Office Memorandum inasmuch as it does 

not provide for an opportunity tothe concerned employc'. 

to exxcise fresh option to be covered by the Office 

Memorandum dated 8.2.1983. The opportunity to exercise 

fresh option, if any, was necessary to be given in view 

of the change which the situation had undergone between 

8.2 .1983 and 1.1 .1986. The infirmity, bow€ver, in his 
opinion was not fatal tothe Office Memorandum Ls it could 

be cuied by invoking the principle of rea5in9  

ding tbcrcin a clause rquiring the concerned employe€ 

to ercise fresh option to be covered by Office Memorandum 

dated 8.2.jE3.iccor5ingly, Shri Krishnan dic not opine 

quashing of the Office Me.rnorandum dated 11 .9.1987 but 

opined rcadng it as mntiooc 	ercin above. 

11 	In the premise of the view tckcri by Sh -Krishnan, 
it 	cerrc necessary to c >'amine the corrcctflc ss of the V±C\J 
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taken by the Division Benches of ErnakUlam Bench of the 

Tribunal. This could be done only by a Larger Bench 

of not less than three members. Further, Shri Krishflafl' s view 

was not resulting in a majority opinion in accordanCe with 

which Original ,p1icatiOflS could he d±SPOCC5 of under 

Sectiofl 26 of the AdrniniStrtiVe Tr ibUflClS Act, 1985. 

He, therefore, rightly directed that the papers be placed 

before the Chairman for appropriate direCtJ-OrlS. This IS 

how the Original Applications have come up for final 

disposal bf ore this Full Bench. 

12. 	On behalf of the applicants written arguments 

had been filed on 6 .7 .1991. On 7 .4 .1995, an application 
was moved in which it was stated that the Original 
A.PpliC8tiOn5 may be decided on the basis of the written 
arguments already submitted and on the basis of the recent 

judgement of the 5preme Court in Civil jppea1 No .3543-46 
of 1990. ,tthe time of oral hearing, no counsel appeared 
on behalf of the applicnts. some of the appliccflts appeared 

in p-rsOn and stated that they have no oral arguments to 
advance. They invited our attention tothe Supreme Court 
decision copy of which had been filed with the application 

dated 7 .4 .1995. The learned counsel for the Central 

Government invited our attention to the prayer clause 

in the applications and submitted that the applicants 
have not prayed for quashing of the Office Memorandum 
dated 8.2 .1983 and they have not submitted their options 
required thereunder and, therefore,their pay cannot be 
fixed on the principle contained in the said Office 
Memorandum. Indeed we find that the only material prayer 
made in the applications is to quash the Office Memorandum 
dated 11 .9.1987 so far as it relates to re-employed Armed 
Forces Pensioners. F.est of the reliefs are consequential 
thereto. in relief (B), the applicants seek to restrain 
the respondents from acting in any manner pursuant to 

...the Office Memorandum dated 11 .9.1987 and to restrain them 
from deducting and or recovering any amount from the salary 
and pensiOn of the applicants pursuant thereto. In clause (C), 

it is prayed that the respondents be directed to treat the 

applicnts aa entitled to pay and pension as if this 

OffIce Memorndum had not been issued at all. 

1 
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So far as constitutional validity of the 

Office Memorandum dated 11.9.1987 is concerned, it is 

no longer res integra in view of the dEcision rendered 

by their Lordships of the Supreme Court in Civil ,Appeal 

No.3543,-46 of 1990( Union of India & others vs. G. 

Vasue\an Pill-y aro ors. etc. etc.) connected with 

othr app61s and Special Leave Petitions • In para 1 

of the judgement, their Lordships have enumerated three 

questions which arose for determination before them. 

The third question reads thus: 

' reduction of pay equivalent to enhanced 
pension of those ex-scrvicemen who were 
holding civil posts on 01-01-86, follovinc 
their re-employment, is permissible or not " 

In para 15 of the judgemnt, their Lordships have 

observed; 

'...... we find no logic and basis for classifying 

the re-employment prsons on the basis of their 

being on employment on 01-01-86 1de6, no 

justification has been canvassed before us. 

The decision which held the- field before the 

impugned. Mcmorand.uc ir not taking note of pension 

while fixing pay of the ex-servicernen on re-

employment, which was based on good reasons, had 

no good reason for its reversal, as enhanced pension 

was not confined to those who were in employment on 

01-01-86. The impugned dcaon is, therefore, 

arbitrary and is hit by articles 14 & 16 of the 

constitution. We,  therefore, declare the same as 

void 

In the above judgement, their Lordships have found 

the impugned Office Memorandum to be invalid on a ground 

different from the one pleaded by the applicants. The 

applicants have not challenged the validity of the Memorandum 

on the ground that 1 .1 .1986 is the cut-off date. They have 

treated 25 .1 .1983 as the cut-off date. However, that is 

immaterial as once the impugned Memorandum is çuashed, 

it becomes nonest and, therefore, there is no question of 

reading it down as suggested by shr Krishnan. 
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15. 	Once the Office Memorandum dated 11 .9.1987 

goes, the question that survives is how the pay of 

the applicants has to be fixed. The applicants' plea 

is that it should be fixed by completely ignoring the 

pension drawn by thea for their services in the Armed 

Forces as provided in the Office Memorandum dated 

8.2 .1983 and for this they rely upon the judgements 

of the Ernakulam Bench referred to hereinabove, 

particularly the judgement in K.K.UnnikriShrlafl(SUPra) 

Indee4,that Bench hed held the entire amount of 

military pension of Ks .375/- should be ignored for 

the purposes of pay fixation of the applicant with 

effect from 1.1.1986 as if the applicant had opted 

for the 0.11. of 8 .2 .1983' and had disposed of the 

aIicatim:ith the declaration that the applicants 

are eligible to draw pcnion and salary in the manner 

as are drawn by those who were remployed after 

25•11983•N Until the Ernakulam Bench judgements 

aze overruled, the respondents will have to follow 

them and fix the pay of tie applicants in accordance 

with the declaration of law contained therein. Therefore, 

even though no prayer has been made in the present 

applications for quashing any part of the Office 

Memoranthm dated 8.2.1983, we will have to examine 

the validity of the applicants' challenge in respect 

of the Office Memorandum dated 8.2 .1983 and the 

corrctness of the view taken by the Ernakulam Bench 

of the Tribunal. 

' 16. 	The applicants did not challenge the entire 

Oflice Memorandum dated 8.2 .1983. in fact, they relied 
only 

upon most part thereof. Their/grievance is that the 

benefit conferred thereunder has been denied to them 

while it has been allo:cd to those who c2me in employment 
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on or after 25 .1 .1983. If the benefit of the Office 

Memoijandum has been denied to the applicants no one 

else tto be blxred except the applicants themselves. 

They had the opportunity to came thEreunder by exercisIng 

option but thE'y chose not to do it. The action of the 

raspofldents in calling Options cannot be faulted.. It 

apears that some stuod to 9L-in by Opti to come 

under the Offlcc Memorandum whle some others stood to lose. 

It d.epended upon the quantum of pension dr€wriby 	ch 

in4dua1 employee. This is amply reflected in tha 
Finance Ministry's lettcr datud 23.12.1933 and in 

applicants' own averltcnts contained in pra 6.5 which 
read as follows: 

When the applicants had come to know 
that the fixation of their pay unr 
the said Office Memorandum dated 8th 
February 1983 would not be beneficial 
a nd that they would be losers, they had 
not exercised thuir option under the 
said Office Memorandum. Some of the 
applicants who had exercised such 
option had withdrdwn their option 
pursuant to a communication dated 
2nd May 1985 issued by the Ministry 
0± Finance." 

In this situat.on it was but fair on the part of 

the administration not to apply the Office I1emoran5ur 

dated 8 .2 .1983 to all a nd sundry but to confine it to 

those who chose to come thereunder. It may be that while 

calling for options two c&asses of rernployed ex-

rvcemen had come into existence an5 in this manner 

the Office Memorandum dated 8 .2.1983 has created 

cassifjcat±on but it is 	settled law that all 

cla;sific - tions are not unconstitutional and only those 

ale unconstitutional which aic not bused on any intelljjblc 

differentia and have no nexus with the objective sought to 

be ehicved. 
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17. 	The object. of Office Memorandum dated 8.2 .1983 

was to give benefit to the emplyees. The object of 

inviting options wich resulted in classifiCc-tiOn also 

was to give benefit of the employees. Thus the classi-

fiction is based on intelligible differeritia Lnd it has 

nexus with the objective sought to be achieved. 

In upholding the plea of discrimination, 

the £rnalculam Bench has relied upon the decision of the 

Supreme Court in D.S.IA Vs. union of India ( 1983 SCC 

(us) 145) . Brother Krishnarl has rightly observed that 

Nakara's case has no application to the facts of the 

present case as the rule which came up for interpretation 

bforc their Lordships did not provide for exercise 

of o.tion. He has also rightly observed that the Office 

Meoran3Um dted 8.2.1933 treats all re-employed cx-

servicemen identicafly. Subjct to option, it applies 

t. all equally. 

19. 	In view of the above, we are of the opinion 

that the view taken in tlE aforesaid three decisions 

of the Ernaku.lam Bench is not corret. The Office 

Memorandum dated 8.2.1983 is not violative of article 

14 of the constitution on the grounds statDd by the 

Ernakulam Bench. 

In the Original pplications, the applicants 

• 	have reproduced the following condition in the Office 

Memorandum dated 8.2.1983: 

N 	If they opt, their terms would be 
detcr:nirEd afrEsh as if they have  
been rL-erIploycd for the f.i. st time 
fran t1HE date of these ordcrs. 

fter reproducing tis condition, the challenge is 

raised thus: 

Th-•s COflitjon was unreasonable 
and th r zfore the said Office 
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Memorandum was challenged in the Courts 
of law by some ex-servicemefl re-employed. 
This condition created a class among 
the remployed ex-ServiCeiflen. The ex-
servicemen who were remployed after 
25th January 1983 and those who wcre 
re-employed prior to 25th January 1983 
WeIE classified into two scgontS. The 
former were sought to be given the beriLfit 
of the said Official Memorandum, but 
the latter here sought to be given the 
benefit of the Official Memorandum only on 
the condition that they should be prepared 
to lose their past increments earned an that 
they should be prepared to be treated as re- 
employed only on 25th January 19830 . 

21. 	From the above, it would appear that the 

applicants grievance is that i they had opted 

to come under the Office Mcmorarlthra dated 6.2 .1983 

they would lose the increments earned by them since 

their em1oy:nent on the civil posts as they will be 

tree t2d as having been re-aployed only on 25.1.1983. 

This chalenge has been dealt with by Brutcr Krisnnan 

as follows: 
" The 8.2.83, O.M. related to fixation 
of initial pay on reemployment and not to 
fixation of pay in a revised scale. It is 
necessary to appreciate this important point 
of difference. Therefore, in its applicability 
to the existing reemplôyed pensioners also, it 
was made clear that, they would get the benefits 
of that O.M. only if they opt for it, the option 
being they are agreeable to be treated as 	- 
reemployed from 8.2.83 only, so that their 
initial pay on reemployment could be fixed 
on that date, after ignoring their entire 
pension. in this respect all persons are 
treated equally by this O.M. Thus if the 
reemployment is on 25 1.1983 or thereafter, 
it is a fresh reemployment and the D.M. applies 
to it. If the reemployment is before 25 .1.1983, 
and the employee opts for this U.4. he is treated 
as having been freshly reemployed on 8.2 .1983. 
This is appropriate, because the purpose of the 
.O.1. was to liberalize the method of fixing 
only initial pay on reemployment made on or 
after 25 .1 .83 or deemed tD be so made. The refore, 
with great respect to the Division Bench which 
decided TK-404/87, there is nothing inequitable 
in the condition in the 8.2.83 o.. viz."Xf 
they so opt, their terms would be determined 
as if they have been reenployed for the first 
time from the date of these orders.", because 
initial pay can be fixed only on the Jate of 

first reemployment." 

. are in respectful agreement with the view exprssed 

by Brother Krishnari. 

) 
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Our conclusion 	therefore, is that no part 

of the Office Memorandum dated 8.2 .1983 is invalid 

and the applicants are not entitled to the benefit 

conferred thereunder as they did not exercise the option 

to come thereunder. Accordingly, the applicants' pay 

in the revised scale will have to be fixed in accordance 

with the Office Memorandum dated 9.12 .1986. The applicants' 

plea that their entire pension may be ignored in fixing 

their pay in the revised scale effective from 1.1 .1986 

cannot be accepted. 

In view of the above, the Original &pplications 

are partly allowed. In view of the fact that the Office 

Memorandum dated 11 .9 .1987 has been quashed by their 

Lordships of the Suprerie Court, the applicants' pay in 

the revised scale shall not be fixed in accordance with 

the principle contained therein. Instead, the applicants' 

pay in the revised scale shall be fixed in accordance 

with tle Office Memorandum dated 9.12.1986. The 

respondents are directed to act accordingly. If by 

determining applicants' pay in accordance with the 

Office Memorandum dated 9.12 .1986 with effect from 

1.1 .1986 they had been overpaid, it will be open to the 

respondents to recover the excess amount. There shall 

be no order as to costs. Interim order, if any operating shall 
. 	stdnd discharged. 

sd/- 	 Sd!- 	 sd/- 
(s.c.IiiTi-LJ) 

vic.. ciiIj(J) 	CFIIIN 

C€r. 
I 


