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4. The Collector of Customs and
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Nos. 1 to 4 are working in the

Office of the Accountant General

(Audit) I, M.S.Building, Lal Darwaja,
ahmedabad and No.5 is working in the
Office of the Deputy Accountant General
(A&E) M.S.Building,

Lal Darwaja, Ahmedabad  _______ ' aopn TCANTS

( Id P_KSON)
Vs *

1. Union of India
Throughs
The Secretary,
Ministry of Finance,
New Delhi.
|
2. Union of India,Through:
The Secretary, Ministry
of Personnel, P.G.& Pensions,
De® rtment of Personnel and Training,
New Delhi.

. The Comptroller and Auditor
General of India, New Delhi.

4. The Accountant General(audit) I,
M.S.Building, ILaldarwaja,
Ahmedabad .

5 The Accountant General
(Accounts & Entitlement) II, :
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(BY ADVOCATL SHRI AKIL KURESHI)
JUDGEMLNT

"JUSI ICE S.C .MATHUR:

This Full Bench has bzen constituted on a reference g

madc by th: then Vice-Chairman of this Bench sShri N.vV.

Krishnzn who, heering these applications as & 'third
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member on account of difference of opinion between the
Memb:rs of the Division Bench who first heard the
applications, expressed disagreement with the Division

Bench judgements of t he Ernakulam Bench of the 7. (bunal.

2 In the Original Applicutions, the applicants have
challenged the validity of Office Memorandum No.3/9/87;
Lsst(Pay ID dated 11.9.1987 issucd by the Government

of India, Ministry of Personnel, Public Grievanges and
Pensions( Department of Personnel & Training) so far

a@s it relates to the re-employed Armed Forces Pensioners.
The dispute relates to re-fixation of pay of such Central
Government employees conse;ﬁent upon the upward revision
of pay scales and pension with effect from 1.1. 1986.
The consequz=nce of the impugned order is that the
applicents are threatened with reduction in their pay

and recovery of arresrs . The facts necessary for the
disposal of the applications are within a narrow compass

and may be stated.

|
3. The applicants in both the applications held different
positions in: the Armed Forces of the Union below the
Commissioned Officers' rank. On retirement from the
Armed Forces, they obtainsd employment on civil posts

in different departmentSs of the Central Government. Their
pay was fixed in the scale applicable to the post to

&5 - wnich they were &ppointed in accordancewith the rules

-
N,

)
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exiéting at the time of their employment . Whenever

o

i) S S

¢ there was revision of pay sccleg,their pay was also

révised. Pay sceéles were revised with effect from

A

71.47.1986 on the recom:¢ndations of the Fourth Central
Pay Commissicn. Pensions were also similerly revised.

The agplicents' pey @e well as pension were upwardly

reviced. After this upward revision, Cffice Memorandunm
\
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dated 11.9.1987 was issued .which sought to make dent in ﬁ ,?;
the pay fixed earlier. Tpe consequence of this Memorandum
wes thit the applicants' pay was re-fixed with effect

from 1.1.1986 by taking into &ccount the revised pension.
©mhe Office Memorandum provided that the increcse in
pension of €x-servicemen may be adjusted by re-fixation

of their pay . The applicznts vere aggrieved by this
Memorandum a nd they preferred representation to the
Government which was rejected. They have epprozcied the

Tribunal seeking quashing of the said Office Memorandum.

4. Annexurec A-2 to 0.A. N0.194/88 shows that the
applicaonts were re-employed in various years between 1S74
&nd 1980. The 5 applicants in OA No.338/88 were re-
employed on civilian posts in the years 1974, 1976 and
1981. Thus all the applicants in both the applicaticns

were re-—emnployed prior to 25.1.1983.

Sie ' Fixation of pension on re-employment after
retirement is dealt with in several Office Meno:sande.
The Office Memorandum dated 16 .1.1564 provides that in
fixing the pay, 'pension to the extent of Rs.50 per
mensem shall be ignored. 1In other words, if the
re-employed person is getting pension not exceeding
Rs. 50, the entire awuntyto. ks.5C shall be ignored
in fixing his pay in the scale. If on the other hand,
his pension exceeds Rs .50 per mensam, the first RKs S50
will be ignored and the remaining portion of the pension
will be teken into account in fixing the pay. By Office
Memorandum dated 19.7.1978, the ignoréble amount of
pension was increased from Rs .50 to Rs.125 per mensum.
réregrephs 4 and 5 of this Office Memorandum pro?iée
as follows:

" 4. Tpese orders will teke effect from the

dace of issue and the existing limits of

civil and militarv pensions to be ignored

\
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in fixing/gf re-employed pensioners will,therefore,
cease to be applicable to cases of such pensioners
as are re-employed on or after the date of issue
of these orders.’ In the case of persons who are
already on re-employment, the pay may be re-fixed
on the basis of these orders with immedizte effect
provided they opt to come uuser these orders. If
they so opt their terms would be detcrmined afresh
as if they have been re-employed for the first time
from the date of these orders.

5. The option should be exercised in writing within
@ period of six months from the date of issue of
these orders. The option once exercised shall be
final

On 8.2.198 yet another Office Memorandum was issued,

relevant portion of which reads as follows:

.' " It has been decided that in the case of
those ex-servicemen retiring before attaining
the age of 55;the pension as indicated below
may be ignored in fixing their pay on re-
employment in civil posts:-

(i) in the case of serving officers, the
first Rs.250 on pension;

(ii) in the case of, pcrsons below .Comnissioned
Ofricers®' rank, the entire pension.

NmE..........

2. These orders will take effect from 25th

January, 1983 and the existing limits of military -

pensions to be ignored in fixing pay of re-emgloyed

pensioners will, therefore, cease to be applicable

in cases of such pensioners as are re-employed on or
. after that date. In the case of the persons who

are already on re—employment the pay may he re-fixed

on the basis of these orders with immediate effect

provided they opt to come under these orders. If

they s0 opt, their terms would be determlned afresh

as if they have been Ie

rem e da - he option_ shou
be exercised in writing within a period of six

manths from the date of ﬁhege orjers . The option

< e Once_exerc all be.fi 2t e
Qﬂ‘ nce ex ised"sh final (Emphasised)

£
P
-
&

g An important change brought abcut by this Memorandum

w’"\""'\,,..

% Q is that in the case of non- Commissioned Officers,
Q k..

B . .
1’-~‘aw‘=t‘m=:v.r entire pension was liable to be ignored while

ol
fixing their pay on the civilian post. The benefit of
this Office Memorandum was available only on exercis€ .of

option to be brought within the purview of the Memorandum.

\
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The option was to be exercised within a period of six.
montﬁs from the date of the order. Obviously, those
who did not exercise option were not entitled to the
benefit conferred by this Memorandum. The applicants
4id not exercise the option. It appears that some
dispute arose regarding re-fixation of pay in the bepartment
of Atomic Energy, Madras. The Central Government issued
a clarificatory Memorandum on 23.12.1983 in which it is
mentioned ® The Ministry of Defence have clarified that
the pay of the pensioncrs ré-employed before 25.1.1983, if they
opt for fixation of their pay in t<rms of their 0.M.
dated 8.2.1983 will be re-fixed afresh as if they have
been re-employed for the first time on 25.1.1983. as
8uch, the orders have been interpreted correctly by the
Department of Atomic Energy, Madras . The Central
Governm:ont noticed that in certain coses the exercise
of option may have resulted in prejudice to the re-
employed ex-serviceiren. Accordingly, by Order dated
2 .5.1985 opportunity was given to such persons €0 withdraw
their options. As already noticed, with effect from
1.1.1986 pay scales and pensions of Central Government
iemglogees were revised. The applicants'! salary as well
'aé-bédéion got upward hike. On 9.12.1986, Office Memorandum
was issued regarding fixation of pay as a result of the
revision in pay scales and pensions with effect from i

and 2(ii) i
1.1.1986 . Paras 2(1)/of this Office Memorandum read !

as follows:

“2(i) The initial pay of a re-employed Government
servant who elects or is deemcd to have
elected to be governed by the revised pay
scale from the Ist day of January, 1986 shall i
be fixed in the following manner,némelys - l

(1) a Governmsnt servent who retired
without receiving a pension, gratuity
or any other retirement benefit; and

According to the provisions.of Rule 7 of l

(2) a retired Government scrvant who received l
pension or any other retirement benefits
but wnich were ignored while rixing pay
on re-employment. : i




2(ii) The initial pay of @ re-employed Government

servant who retired with @ pension or any othcr

- retirement benefit and whose pay was fixed on
re-employment with reference to these benefits
or ignoring a part thereof, &nd who elects or
is deemed %1 heve elected to bc governed by
the revised scales from the Ist day of Januery,
1986 shall be fixéd in accordancewith the
provisions contained in Ryle 7 of the Central
Civil services(kevised Pay) Eyles, 1986.

addition to tnhe pay so fixed, the re-

employed Governm;nt servant would continue to draw the
retirement benefits he was p:zrmitted to drew in the pre-
revised scales. However, any amount which was being
deducted from his pay in the pre-revised scele in
accordancewith the provision of note 1 below para 1i(c)
of Ministry of Finance Office Memorandum No .F .8(34)
Estt. III/57 &ated the 25 November, 1958 shall continue
to be deducted from the pay and the balance will be
allowed as actual pay . "

Thereafter, the impugned Office Memorandum dated 11.9.1987

was issued material portion of which reads as follows:

" It has been held -that if the revised pension

is not taken into consideration, certeain unintended

benefits are likely to accrue to re-employed pensioners

as they will draw the revised amcunt of pension which

would invariably be higher than the eerlier amount of

pension, in addition to pay already fixed on the

basis of the pension granted to them earlier . The

President is accordingly pleczsed to decide that pay

of pensioners who were in re-employment on 1.1 .86

and whose pay was fixed, in accordance with the

provisions of this Department OM dated 9.12 .86 may

be refixed w.e.f. 1.1.86 by taking into account

the revised pension, likewise increase in the

pension of ex-servicemen under separate orders of

Ministry of Defence may also be agjusted by re-fixation

of their pay in tzrms of provisions of this Departmcnt

OM dated 9.12 .86 . Overpayments already made may

be recovered/adjusted, as is deemed nccessary . All
re-employed pensioners would, thcrefore, be required

to intimate to the heads of Offices in which they are

working, the amount of revised pension sanctioned to
them w.e .£. 1.1.86 for the purpose of re-fixation of
their pdy after teking into aCCUunt their revised
pension .

V“. Th1§/fo1ce Memorandum reqguires re-fixation of pay with

*Q“* effecfffrom 1.1.1986 by taking into account the revised

pension. It enjoins increcse in pen51on of €xX-servicemen

to be adjusted while re-fixing their pay.

s




6. In the applications, ithe applicants challenged

the constitutional validity of the aforeszid Office
Mcrioreéndum by submitting that this is discriminatory

and, therefore, violative of Articies 14 and 16 of the
Constitution. It is assertel in the arplications that
all the ex-servicemen employed prior to 25}1;1983 and
subsequent thereto are similarly situated and they

cannot be classified with @ view to giving the benefit

to one and denying the same to the othex. The applicaats,
therefore, trected 25.1.1983 as the cut-off date for grant
or denial of benefit conferred by the impugned Office
Memorandun. It is @lso the case of the applicants that
all re-employed pensioners iirespective of tﬁg;dates of

their re-employment constitute one class and they cennot

to
be ClassifiCCWkﬁhngéEnx/ an iliusory cut-oft Jecte.
L L2
7. The applcations were contested on behalf of +he

Central Government. They came up for h.ering before a
Division Bench comprising Hon'ble Sh.4.M.Singh,Member (&)

and Hon'ble Sh.k.C.Bhatt, Member(J) . The learned Juiicial

Member wes of the opinion that the applicants were entitled
o e SO

ST IR o . s . . 5
ffjbwﬁéi;gf. In taking this view, he relied upon the following
decisioné of the Ernakulam Bench of the Tribunal :
(1) TAK/404/87(G.vasudevy, Pillay Vs. Union
‘'of India & others)
(2) 0OAK 263/88( K.K.Unnikrishnan & ors .Vs.
Union of India & others) decided on
153151930 ;
(3) oA K 507/88{( Kurian Joseph Vs . Income
Tax Officer Koctayam&others)
4
The learned Judicial lMember wace of the opinion that
the impugned Office Memorandum dated 11.9.1987 Jdeserved
to be quashed and set aside and the respondents were

liable to be restrained from deducting or recovering

any amount from the salary sand pension of t he applicants.
J




He was also of t he opinion that the applicants were

entitled to the relief of direction to the respondents

to treat the applicants eligible to draw pension and
szlary in .. manner drawn by those who were re-

employed after 25.1.1983.

8. The learheﬁ Administrative Member was unable

to agree with the conclusions of the learned Judicial
Member . He was of t he opihion that the judgements of

the Ernakulam Bench were distinguishaple and the Government
had the right to re-fix pay once pay scales and pension
were revised . He accordingly, opined that the applications

were liable to be dismissed.

9y In view of the difference of opinion b=tween

the memb:srs of the Division B=nch, the applicaztions

were referred to the third member Shri N.V.Krishnan

who at that time was the Vice-Chairman of this Bench.
Shri Krishnan agreced with some conclusions of the Judicial
Member and with some conclusions of the Agministrative

Member . He did not agree in entirety with the conclusions
either of

arrived at by/the'two members . He has sunmarised his
A
views as follows:

(1) The Office Memorandum dated B.2,1983
does not suffer ffom any legcl or
constitutional infirmity and, thcrefore,
the judgement:. of the Ernakulam Bench in

TAK No .404/87 requires consideration;

(2) The revision of pension from 1.1.1986
resulted in increase in pensions. In
cases where certain amount of pension

Yy, | is teken into account for fixation of g
pay, the increzse in pension rcsults :

in & corresponding increase of the

non ignorable portion;
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(3) A& new situation is thus created and, therefore,
such persons should be given @ chance to opt
for the 8.2.1983 Office Memorandun by agreeing
to be treated as freshly re-employed from 1.1.1986;

(4) Office Memorandum dated 11.9.1987 cennot be quashed
unconditionzlly. It has to be read down incor-

porating a cleuse granting a frosn optiong

(5) The question whether there 1is overpayment or
not should be decided after a chance for

fresh option is grantcd; and

{6) ILecovery of overpayinent due to non-adjustment
of the increzse in the non ignoreble portion

is justified.

1C. The Ernakulam Bench had granted relief to £ he
applicents primarily on the ground that the Office

Memorandum 3dated €.2.1963 created discriminaticn on

the basis of date of re-employment viz. 25.1.1583.

Shri W.V.Krishnan is of the opinion tihet no discrimination
is brought apout by the said Office Memo:andum &s it
a.rlics to all re-employed persons similarly plcced.

If the view of Shri Krishnan is accepted, the basis

of the decisicn rendered &t the Ernakulam Bcach is knocked!
off . Shri Krishnan is alsc cf the o.inidon that the
requirements laid down in the Office Memorandum dated
'11.9.1987 are not unconstitutional but there is an
infirmity in the Office Memorsndum inasmuch &s it does

not provide for an opportunity to the concerncd employec
tolex«rcise fresh option to be covered by the Office
Memorandum dated 8.2.1983. The ogportunity to exercise
‘fresh option, if eny, wés necessary to be given in view

of the change which the situation had undergonc between

8.2.1983 and 1.1.1986. Tpe infirmity, however, in his f
opinicn was not fatel tothe Office Memorandum ¢s it couldld

be cured by invoking the principle of reading Zown &nd

rceding thercin a clause requiring the concerned emgloyee

to ex._rcise fresh option to be covecred by Cffice Memorcnaum
deted €.2.1983. aAccordingly, Shri Krishnan dic not opine

quashing of the Office Memorandum dated 11 .9.1987 but

orinced reading it as menticncd rereinabove.

11 . In the Premise of the view't§ken by Sh Krishnen,

it :© came necessary to cyamine the correctncse of the vievw




taken by the Division Benches of Ernakulam Bench of the
‘rribunal. This could be done only by a larger Bench

of not less than three members » Further, sShri Krishnan's view
was not resulting in a majority opinion in accordance w ith
which Original applicctions could be disposed of under
section 26 of the Administraiive Tribunals Act, 1985 .

He, therefore, rightly directed that the papers be plzced
before the Chairman for appropriste directions. This is

how the Original Applications have come up for f£inal

disposal before this Full Bench.

12. on bchalf of the applicants written arguments

had been filed on 6.7.1991. On 7.4.1995, an applicetion
was moved in which it was stated that the Original
Aoplications may be decided on the basis of the written
arguments already submitted and on the basis of the recent
judgement of the Sypreme Court in Civil appeal No .3543-46
of 1990. &4t the time of oral hearing, no counsel éppeared
on behalf cf t he applicints. Some of the applicents appeared
in person and stetcd thet they have no orzl arguments to
advence . They invited our attention to the Sypreme Court
decision copy of which had been filed with the application
jdated 7.4.1995. Thé learned counsel for the Centrel
Government invited our attention tothe prayer clause

in the applications and submitted that the applicants

have not prayed for guashing of the Office Memorandum
dzted 8.2.1983 and they have not submitted their options
required thereunder and, therefore, their pay cannot be
fixed on the principle contained in the said Dffice
Memorandum. Indeed we find that the only materisl prayer
made in the applications is to quash the Office Memorandum
dated 11.9.1987 so far as it relates to re -employed Armed
Forces Pen51unbrs. Rest of the reliefs are conseguential
thereto. In relief (B), the applicants scek to restrain

<the responaents from acting in any manner pursuant to

”f;the Office Momorandum dated 11.9.1987 and to restrain them

from deducting &nd or recovering &ny amount from the sslery
and pension of the applicants pursuant thereto. In clause (CJ,
it ‘is prayed thet the respondents be directed to treat the
applicents as entitled to pay and pension a@s if this

Office Memorandum had not been issued at all.
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13. So far as constitutional velidity of the‘ , ) Gl
Office Memor&andum dated 11.9.1987 is concerned, it is

no longer res integra in view of the Jdecision rendered

by their Lordships of the Sypreme Court in Civil Appeal

No .3543~46 of 1990( Union of India & othcrs vs. G.

Vasujenen Pilley ana Ors. etc. etc.) connected with

other appceals and Special Leave Petitions. In para 1

}of the judgement, their'Lordships have enumerefed three

gquestions which arose for detcrmination before them.

The third question reads thus:

" reduction of pay equivelent to enhanced
pension of those ex-scrvicemen who were
holding civil posts on 01-01-86, following
their re-employment, is permissible or not "

In para 15 of the judgem:nt, their Lordships have
observed:

".eee..- We find no logic anid basis for classifying
the re-employment pz=rsons on the basis of their
being on employment on 01-01-8¢. Inl¢ed, no
justification heés been canvessed before us.

Tre decision which held the field before the
impugned Memcrandum in not taking note of pension
while fixing pay of t he ex-servicemen on re-

emiloyment, which was based on good reascns, hzd
no good reason for its reversal, @s enhanced pension

was not confined to those who were in employment on

ISELRG: 01-01-86 . The impugned decision is, therefore,

arbitrary @nd is hit by articles 14 & 16 of the
constitution. We, therefore, declare the same as
voiad .

14. In the above judgement, their Lordships have found
the impugned Office Memorandum to be invalid on a ground
different from the one pleaded by the applicants. The

rapplicants have not challenged the validity of the Memorandum

on the ground that 1.1.1986 is ilhe cut-off date . They have
treated 25 .1.1983 &s the cut-off date . However, that is
immaterial as once the imgpugned Memorandum is guashed,

it becomes nonest and, therefore, there is no question of

reading it down a@s suggested by Shri Krishnan.

-
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15. once the Office Memorandum dated 11 .9.1987
goes, the question that survives is how the pay of
the applicants has to be fixed. The applicants' plea
is that it should be fixed by completely ignoring the
pension drawn by them for their services in the Armed
Fofces as provided in the Office Memorandum deted
'8.2.1983 and for this they rely upon the judgements
of the Ernakulam Bench referred to hereinabove,
particularly the judgement in K.K.Unnikrishnan(supra) .
Indeed ,thet Bench hed held ®» the entire amount of
militery pension of Rs.375/- should be ignored for
the purposes of pay fixetion of the applicant with
effect from 1.1.1986 as if the applicant had opted

for the 0O.11. of 8.2.1983% and had disposed of the
aplicatim with the declarzation that the applicants
are eligible to draw pension &nd saiary in the manner
as are drewn by those who were re-employed after
25.1.1983.% Until the Ernakulam Bench judgements

are overruled, the respondents will have to follow
them and fix the péy of the applicants in accordance
with the declaration of law contained therein. Therefore,
even though no prayer has been made in the present
applications for gquashing any part of the Office
Memoranium dated 8.2.1983, we will have to examine
the validity of the applicants' chcllenge in respect
of the Office Memorandum dated 8.2.1983 and the
corr=ctness of the view taken by:the Ernakulam Bench

of the Tribunal.

<l
16 The applicants did not challenge the entire

Off ice Memorendum deted 8.2.1983. In fect, they relied
: only
upon most part thereof. Their/grievence is that the
. i
bencfit conferred thereunder has been denied ‘to them

while it hes been allowed to those who c”me in employment

J

P
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on or after 25.1.1983. If the benefit of the Office
Memorandum hes been denied to the applicants no one
€lse &5to be blaned éxcept the applicants themselves .
They hed the opportunity to come thereunder by exercising
option but they chose¢ not to so it. The action of the
r;spondents.in celling options cannot be faulteg. 1t
aPpears that some stood to gzin by optin: to come
unier the Office Memorandum wh.le some others stoogj to lose.
It depended upon the quantum of pension drewn by «&ch
imdidual  employee. This is amply reflected :in the
Finance Ministry's letter detea 22.12.1983 and in
applicants' own avermcnts contained in para 6.5 which
read as follows:
® When the applicants hag come to know
that the fixation of their Pay under
the said Office Memoranium dated 8th
February 1983 would not be beneficial
and that they would be loscrs, they haj
not exercised their option unjer the
said Office Memoranium. Some of the
applicants who had exercised such
O©ption had withdrawn their option
bursuant to a communicetion deategd |
2nd May 1985 issued by the Ministry - ;
Of Finance,.,%
In this situaticn it was but feair on the part of
ST
the administration not to apply the Office Memorandum
déted 8.2.1983 to all and sundry but to confine it to
those who chose to come thereunder. It may be that while
calling for options two classes of re-employed ex-
sérv;cemen héd come into existence ang in this manner
the Office Memoranﬂum deted 8.2.1983 has created
classificetion but it is settled law that all
classific-_tions are not unconstitutional &nd only those
@lc¢ unconstitutional which are not bssed on ény intelligible

differentia and have no nexus with the objective sought to

be schieved.,
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17. The object. - of Office Memorandum dated 8.2.1983
was to give benefit to the employees. The object of
inviting options wiiich resulted in classificction also

was to give benefit of the employees. Thus the classi-

ficction is based on intelligible differentia ¢nd it hés

-nexus with the objective sought to be achieved.

18, In upholding the plea of discrimination,:

the Ernakulam Bench has relied upon the decision of the
Supreme Court in D.S.NakalA Vs. Union of India ( 1983 scCC
(L&S) 145) . Brother Krishnén has rightly observed that
Nakara'!s case has no applicestion to the facts of the
present ceése as the rule which czme up for interpretation
p.fore their Lordships did not provide for exercise

of ogtion. He has zlso rightly observed that the Office
Memoranjum d_ted 8.2.1933 treats all re-employed ex-
servicemen identiczlly . Subj:ct to option, it applies

ts all equally. |

19. In view of t he abowve, we are of the opinion
that the view taken in tle aforesaid three decisions
of the Ernakulam Bench is not correct. The Office
Memorandum dated 8.2.1983 is not violative of Article
14 of the Constitution on the grounds stat=3d by the

Ernakulam Bench.

20. In the Original Applicstions, the applicants

,.ha§é reproduced the following condition in the Office

“Memorandum dated 8.2 .1983:

" If they opt, their tcerms would be
detcrnined afrssh as if they have
been re-—employed for the fi:st time
fron the date of these orders.”

After reproducing tiis coadition, the challenge is
raised thus:

® Thi jiti
-8 CcOndition was unrcasonable

&nd thcpfore the said Office

w3
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Memorandum was challenged in the Courts

of law by some ex-servicemen re-employed .
This condition created a class among

the re-employed ex-Servicemen. The €x-
scrvicemen who were re-employed after

25th January 1983 and those who were
re-employed prior to 25th January 1983

welre classified into two segménts . Theé
former were sought to be given the bencfit
of the said Official Memorendum, but

the latter were sought to be given the
benefit of the Official Memorandum only on
the condition that they should be prepared
to lose their past increments earncd ani that
they should be prepared to be treated as re-
employed only on 25th Janusry 1983%.

21. From the above, it would appe&r that the
applicents' grievance is that .if-they had oonted

to come under the Office Memorandum dated 8.2.1983
they would lose the increments earned by them since
their emcloyment on the civil posts as they will be
tre=tzd as having been re-employed only on 25.1.1983.
This challeng: hés been dealt with by Brotier Krishnan

as follows:

% The 8.2.83, 0.M. related to fixstion
of initial pay on reemployment and not to
fixation of pay in a revised scale. It is
necessary to appreciate this important point
of différence. Thercfore, in its applicability
to the existing reemployed pensioners also, it

was made clear that, they would get the benefits
_«2 -7 of that O.M. only if they opt for it, the option

? being they are agreeable to be. treated:ds ' -
Loy’ reemployed from 8.2.83 only, so that their

: initial pay on reemployment could be fixed

on that date, after ignoring their entire
pension. In this respzct all persons are
treated equally by this O.M. Thus if the
reemployment is on 25 1.1983 or thereafter,

it is a fresh reemployment and the O.4. applies

to it. If the reemployment is before 25 .1.1983,

and the employee opts for this O.!M. he is treated ‘
as having been freshly reemployed on 8.2.1983.
This is appropriate, because the purpose of the |
O.4. was to liberalize the method of fixing i
only initial pay on reemployment made on Or |
after 25.1.83 or deemed td> be so made. Therefore,
with great respect to the Division Bench which
Jecided Tak-404/87, thcre is nothing ineguitable
in the condition in the 8.2 .83 J.M. viZz ¢ IF

they so opt, théir terms would be det=rmined

ac if they have been reemployed for the first
time from the date of these orders ", because
initial pay can be fixed only on the Jate of
first reemployment. "

e are in respectful agrcemsnt with thce view expresscz3d

by Erother Krishnan.

~ P
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24« Our conclusion , therefore, is that no part

of the Office Memorandum dated 8.2.1983 is invalid -

and the applicants are not entitled to the benefit
conferred thereunder as they did not exercise the option
to come thereunder. Aaccordingly, the app;icants' pay

in the revised scale will have to be fixed in accordance
with the Office Memorandum dated 9.12.1986. The applicants!
plea that their entire pension may be ignored in fixing
their pay in the revised scale effective from 1.1.1986

cannot be accepted.

23. In view of the above, the Original Applications

are partly allowed. In view of the fact that the Office
Memorandum Jated 11.9.1987 has been quashed by their

Lordships of the Suyprerme Court, the applicants*' pay in

the revised scale shall not be fixed in accordance with

the principle contzined therein. Instead, ttre applicants!

pay in the revised scale shall be fixed in accordance

with the Office Memorandum dated 9.12.1986. The _E‘
respondents are directed to act accordingly. If by

determining applicants® pay in accordance with the

Office Memorandum dated 9.12.1986 with effect from
1.1.1986 they had been overpaid, it will be open to the
I'espondents to recover the excess amount. There shall

he 59 order as to costs. Interim order, if dny operating shall

- 'stand_gdischarged.

L
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