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2. The Divisional Railway Manager,
Western Railway,
Bhavnagar Division,
BHAVNAGAR para

3. The Permanent Way Inspector,
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1s These five applications involving common issues are heard
together by the consent of the Learned Advocates for the parties,

and are being disposed of by common judgment.

2o These five applications are made by the applicants under

Section 19 of the Administrative Tribunals Act, 1985, The et
applicant Zaver Madha of 0.,A./490 of 1987 has challenged the order
dated 20th March, 1987, issued by respondent No.3, Permanent Way
Inspector, Western Railway, Krishnanager, Bhavnagar, by which

he directed the Mukadam ( Gangmate) to temminate the services of

the applicant with effect from 20th March, 1987. The applicant

in Application No. 490 of 1987 has alleged that he was initially
appointed on 1st June, 1966 as Gangman and thereafter he had

worked intermittently with the respondents, that he was

S0STRAT S,
'v1y““féﬁ§§§ginted from 5th July, 1985, The applicant has producedat
Annexuté 4-1 his service card tc show the wcrk particulars.

%

this applicaticn that the substitute who worked for 120 days

continuously acquires termporary status and is considered as "
" temporary employee and is entitled to all rights and privilages
adrmissible to temporary railway servant, that tkZbugh he had
completed more than 120 days of continucus wcrk, he was not granted
tempcrary status, It is alleged by him that substitute whc acquired
terporary status is also tc be screened immediatelf fcr regular
emplcyrent and in case where the substitutes have bees wcrking
for nore than four ronths, special efforts are to be made to fina-
lise the panel and are to be absorbed on the regular basis. It is
alleged by the arplicant that many of his juniors have been abscr-
bed, but the applicant has been éigled out and his services have

been terminated with effect from 2Cth March, 1987, as shcwn in

N Annexure A-2, without following the provisions of the Indian

Q..6ooo
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Railway Establishment Code and Manual, Railway Board circular and
labour law etc., and the action of the respondents is illegal,
arbitrary, discriminatory in violaticn of Articles 14, 16 and 311
of the Constitution of India. It is also alleged by the applicant
that no seniority list was notified nor any termination nctice was
issued, nor any notice- pay was paid to him, thzt he had personally
approached Respondent No. 3 and had requested tc consider his case.
A copy of the representation dated 20,3.1987, is procduced at Anne-
xure A-3, The applicant, has therefore, prayed that the impugned
order dated 2Cth March, 1987, terminating his service be declared
illegal, vcid anc discririnatory, and the applicant be considered in
continuous service as liala Beldar/ Gangman in the scale of Rs.
196~ 232 (B) with all consecuential benefits like seniority,

chances of regular absorpticn etc,

3= The respondents have filed written staterent in 0.A./No. 490

of 87 contending that the services of the applicant have not been
terminated but he was simply relieved., It is contended, inter alia,
by the respcndents that though initial date of appointrent of the
applicant was 1lst June, '66, he was re-engaged as casual labourer
w,e.f, 5th July, '85 tc 2Cth Sept. '85 against tte wecrk cf monsoon
patrelling, and again he was re-engaged as Casual Labourer for the
sarmre work from 25tk June, '86 to 20th September, '86, and from 21st
September, '86, the applicant was taken as an un-screened substitute
and was relieved w.e.f. 20th Farch, '87 for absence of procductive
work, thet the applicant has been re-engaged time and again_when the-
re is availability of wcrk and relieved on conclusion of the work.
It is contended that the applicant was relieved from 2Cth March, '87

£of WAt 13

> rocuctive work, that the question of granting temporary

/status to th pplicant was still under process, The respondents

1\
) 2

denied thet ﬁ% 966, he was appointed as regular Gangran anc contended
>

\ .that he was’4
““\ 5 of (.) ) "(

\ 155, -;:;’;D..’if

pointed as only casual lalcurer, It is contended

c...7oo.o
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that the temporary status will be granted to the applicant if

found dJue., The respondents denied that other substitutes having
temporary status are to be screened and regularised, They also
denied that any junior tc the applicant had been absorbed., It is
contended that the order at Annexure A-2 was only rade for
relieving t!e arplicant for time being and it was not final
terrination of his services, anc as there was n9retrenchment, the
question of notice etc. did not arise, but even if the action is
considered as retreachment, the applicent is nct entitled to the
benefit claimed by him. It is contended that in view of the interim
relief granted on 1lst December, '87, the applicant has been allowed

>~

to resume on or about 16th Dec., 'E€7.

d‘,g,. The applicant filed rejoinder contending that even according
}ﬂ\ Ra TN

/ﬂ§$ ~"to theéﬁgltten statemont, it is not now in Géispute that the applicant

it has cdntlnuously worked from 21st September '86 to 20th March

#87, i. ifor 166 days before his service was terminated. He

ithat the action of the respondents was contrary to the

N
‘ Concept of "first come first serve" and" first come last to

gc". He contends that the applicant is entitled to be considered
for absorption against the vacancies available on the open line s

or project on the basis of his seniority positicn,

B e The other four applicants of Application No, C.A./26 of 88,

No. 304 of 88, 0.,A, No. 305 of 88 and O.,A. No. 313 of 88, have
alleged that they were wcrking as Male Beldar/ Gzngran under
responcents No. 3, that the respondents have terminated their
services by oral order datedeOth March, 1987 without complying with
the various mandatory provisions of laws, Railway Act and Rules and
regulations, and industrial law, The applicant of application No.

26 of 88 has alleged that he was initially appointed on 21st June,
NS~ 1967 and thereafter he was re-appointed on 9th June, 1985 and he

worked intermittentently thereafter, but he has workesd for a

’008100
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continuous period from 21st Sept. 1987 to 20th March, 1987 with
respondent No, 3, The applicant of 0.A, No, 304 of 88 has alleged
that his original date of appointment was 27th August 1968 and
then he was re-appointed on 2nd August, 1985, that he has worked
continuously from 11th October 1986 to 20th March, 1987, i.e. for
180 days with respondent No., 3 and that his service was terminated
by oral order w,e.f. 20th March 1987. The applicant of 0O,A. No.
305 of 1988 has alleged that his initial appointment was on
30th September 1987, that he was re-appointed on 18th July, 1985,
and that thereafter he - continuously worked from 2nd Septmeber
1986 to 20th March 1987 for 200 days with respoadent No, 3, but
his service was terminated by oral order dated 20th March 1987,
The applicant of O,A., No. 313 of 88 has alleged that his initial
date of appointmént was 2nd August 1988 and thereaftsr he was
re-appointed on 18th July, 1986, that he has continucusly worked

from 25th June, 1986 to 20th March, 1987,

6 These four applicants have alleged that when substitue /
casual labourer®work for 120 days continucusly, they acquire
temporary status and are to be considered as temporary employees
and are entitled to all the rights and privileges admissible to a
temporary railway servant, and these applicants have acquired
temporary status. The applicants have produced at Annexure A-1 the
copy of their casul labour card showing the duration cf total work.

t is alleged by the applicant that the respondents had issued
notification dated 22nd April, 1985, that all the casual labourers
who had worked prior to 14th July, 1981 shoulé arproach their
respective Supesrvisors within a period of 15 days so that their
namefﬁﬂ§§fbgfg§%35tered for future recruitments, Copy of this
1et£§r No. E.P;;;‘&/Z dated 23rd April, 1985 is produced at

alleged by the applicants that they are

absorbed on regular basis, It is alleged by

'..9.'.
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them that the oral order terminating their services was illegal,
arbitrary ané bad in law and in violation of Railway Manual and
Act, that no notice was given to them before their termination
and their service was terminated without following the provision
of Rule 149 of the Indian Railway Establishment Code Vol., I and
other provisions, and, therefore, the action of the respondents
is illegal and void, It is alleged by the applicants that
respondent No, 1 had issued an order dated 23rd December, 1987
produced at Annexure A-3 directing the respondent No. 2 to appoint
one Smt. Manu Kala on regular basis in class IV, while the
applicants who were liable for similar treatment have been denied\l

regular absorption, They have, therefore, prayed that the impugned

oral order dated 20th March, 1987 declared as illegal, and void,

cants are not finally terminated, but they have been simply o
relieved for the time being for want of productive work. They have\)
contended that so far the abplicant of 0,A. No. 26 of 88 is
concerned, he has wcrked for 181 days from 21st September, 1986 to »
20th March 1987, that the applicant of O.A. No. 304 of 88 heas
worked for 162 days from 11th October, 1986 to 2Cth March, 1987,
that the applicant of application No. 305 of €8 has worked
contnuously for 181 days from 21st September, 1986 to 20th March
1987 ané the applicant of application No. 313 of 88 has worked for
160 days in broken spells from 22né November 1985 to 20th September
1985, and 21st September 1985 to 20th March, 1987. It is contended

by the respondents that these applicants have worked as unscreened

substitutes and they are casual workers. They contended that the

) 8T
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grant of temporary status to the applicants is not automatic and
the question of granting temporary status to them is under
consideration. They contended that there is a ban on engagement

of fresh casual labour on Railway from 14th July, 1981, It is

contended that the screening and absorption in regular services

are depending upon the length of service put in by an an individua-

1 and also upon vacancies in regular cadre, that the applicants
are quite junior and they have no claim for regular absorption.
That the casual labourer employed for seasonal work like mons-on
petrolling cannot be continued forever., They have denied the
allegation that their action is illegal, arbitrary and discrimina-
tory or against the principle of natural justice, orggainst

Railway Manual, Railway Act or Rules, or against Labour Laws,

Be The applicants of these four applications have filed

rejoinder in each application controverting the contentions taken
be the respondents in their written submission. They have contended
that from the written statements, it is clear that the applicants
have worked continuously for more than 120 days, therefore they
have acquired temporary status, They denied that there was a ban

on engagenent of fresh casual labourer on Railway from 14th April
1991, They have also denied other contentions taken by the

. respondents in ths written statements,

9 It is clear from the written statements in all the five
applications that each applicant has put in continuous work for
more than 120 days with respondent No. 3. Therefore Juestion which
is germane to the enguiry is these matters is whether the services
of these applicants coulé be terminated without prior nctice to

them? It is mot in dispute thatthey have been relieved from 20th

~N Ma;gh#;&&ﬁl, which according to the respondents, is not a final
' P Rl Ve,
iﬁérmlnatlonvh he respondents have contended in their written
: @
CA

statements tha

.} ;"

the applicants are simply relieved for the time

‘;belng, ‘and the
\'z\\ (’ ."\f; [} y 3 ; fi

10"x

r services have not been terminated.

..11..
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applicants were casual labourers on open line and that they have

been working as substitutes, The definition of substitute is

given

in para 2315 in Chapter 23 of the Indian Railway Establish-

ment Manual, It reads as unders-

nSubstitues are persons engaged in reqular scales of pay and
allcowance applicable to postes against which they are
employed. These posts may fall vacant due to Rly. servants
being on leave due to non-availability of permenend or
temporary railway servants and which cannot be kept vacant,”

Para 2318 deals with rights and previlages admissible to the

substitute para 2318 reads as under:- "Substitute should be

six mon

ed all the rights and privilsges as may be admissible to

A railway servants, from time to time on completion of
) _
ths continuous service. Sustitute schocl teachers may,

) B

L )Tk
\%, howqjéj@;i@ afforded temporary Status after they have put in

% \ s v/ 4

RN 4 . ; . .

%ﬁkgééﬁﬂztyhy6us service of three months anc their services should be
- =% e

£réated as continuous for all purposes except seniority on their

eventual absorption against regular posts after selection."”

Note: The conferment of temporary status on the substitutes
on completion of six months continuous service will
not entitle them to autom@tic absorption/ appointment
to railway service unless they are in turn for such
appointrent on the basis of their position in elect
1ists and/ or they are selected in the approved
manner for appointment to regular railway posts."

The learned advocate for the applicants invited our attention

to pg. 465 and 466 pera € of the Boox on Railway Establishment

Rules

it is

.

and Labour Laws by E.S. Mainee, 1989-20 editicn, wherein,
mentionec:-
nSubstitutes who put in four months ' .continuous

service shall be entitled to all the rights and
Privileges admissible to temporary Railway Servants,"

This modification from the period of "six months" to"four months"”

was made as per R.B.'s No. E (NG) II/77/SBE 37 of 24th October 1976

-

So the period of six months was reduced to four months,

Admittedly, in all the five case, the applicants

SandZs ¢
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g T
have continuously worked without break for more than four months
and therefore, according to the lecarned advocate for the applicants,
the applicants are entitled to all the rights and privilleges
adriissible to tempcrary railway servants. On pg. 471 of this book
it is rentioned that

"Casual labour other than that erployed on projects, shall

be cunsidered to have acguired temporary status on completion
of fcur months continuous service either in the sarme work or
any other work of the same type, to which they may be shifted.

and on pg., 472 it is mentioned that :

"Casual lebcur acguiring temporary status shall be entitled

to all the rights anc privileges admissible to temporary Rail-
way Servants eg. authorised pay scales, compensatory and local
allowances, Cearness allowances, mecical facilities, leave,
provident fund, passes, advances, notice for teriination of
service etc,"

I' 11, Learned advocate for the applicents submitted that the appli-
cants heaving acguireé temporary status their services cculd not be
terminated without notice. He refers to Section 149 of the Indian

Railway Establishment Code, Vol. I :-

STERNISATIUN OF SERVICE AND PZRICDS OF NOTICE:

(1) Temporary Railway Servants - When a person without a
lien on a permanet post under Government is appointed to hold
temporary post or to officiate in a permanent post he is
entitled to no notice of the termination of his service if such
. termination is cue to the expiry of the sanction to the post
which he holds or the expiry of the officiating vacancy, or
is due to the mental or physical incapacity or to his removal
or dismissal as a disciplinary measure after compliance with
the provisicns of Clause (2) of Article 311 of the Constitu-
tion of India. If the termination of his service is due to some
other cause, he shall be entitled to one month's notice
provided he was engaged on a contract for a definite period
and the contract does not provide for any other period of
notice, and to a notice of 14 cays if he was not engagec¢ on a
contract, The period of notice specified above shall apply on
either side, and stepd shculd be taken to bring this ccnditicn
to the notice of the railway servants concerned."

.0.13...
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2302,

(1)

(3)

(4)

DEFINITION- A "temporary railway servant" means

a railway servant without lien on a permanent post
on a Railway or any other administration or office
under the Railway Board, The term does not include
"casual labour", a "contract" or "part time"
employee or an "apprentice",

TERMINATION CF SERVICE AND FERIODS OF NOTICE:
Service of a temporery railway servant shall be
liable to termination on 14 cays notice on either
side provided that such a railway servant shall
not be entitled to any notice of termination of
his service -

(1) 1If the termination is due to the expiry of -
the sanction to the post which he holds or
the expiry of the officiating vacancy or to
his corpulsory retirement due to mental or
physical incapaciry or to his removal or
dismissal from service as a disciplinary
measure after compliance with the provisions,

4 of clause (2) of Article 311 of the
P\ Constitution of India.
%\ 2

) When he is deemed to have resigned his
appointment a.d ceased to be in railway
employ in the circumstances detaeil=d under
note 2 below Exception II tc rule 732 (1)
of the Indian Railway Establishment Code,
Volurme I

In lieu of the notice prescribed in this paragraph
it shall be permissible on the part of the

Railway Administration to terminate the service

of a railway servant by paying him the pay for the
period of notice,

The notice of termination of service under this
paragraph should be given by an authority not
lower than the appointing authority.

In the case of a railway ervant or Apprentice to
whom the prcvisions of the Industrial Disputes
Act 1947, aprly, he shall be entitled to notice
or wage in lieu thereof the accordance with

the provisions of that Act,

Therefore, according to the learnecd advocate for the applicants,

even though the aprplicents were un-screcened substitutes as per

the written statements of the respondents, they having acquired

termporary status, and as they are entitled tc all rights and

privileges admissible to temporary Railway Servants, their

services couldé not be terminated by respondents without 14 days'

notice,

...14000
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13, Learned advocate for he applicants in supbort of his
submission has relied on the decision in Union of India & Ors,
V/s. Ramkumer 1986, C.A.T. pg. 459. In para five of thié

decision it is observed as under,

"What is therefcre important is whether the plantiff
respondent hac¢ attained temporary status, If he has
attained temporary status by virtue of having worked
for 120 days without periods which are counted as break,
a notice of terminaticn of services wlren he is asked

to sit at home for want of work necessary tc be issued,
A casual lab:.ur who has attained status pcssesses a
right of getting a nctice for discharge. Rule 2505 in
Chapter 25 of the Indian Railway Establishment Mannual
and Rule 2301 in Chapter 23 deal with this matter."

It was alsc observed in para 6 of - this decision that
Casual Labcur w.o has attained tenporary status can be

termincetzd as provided in Rule 2302,

Para 7 deals with Rule 149 of the Indian Railway
Extablishment Code, Vol, I. It was It was held that the
plaintiff had acquired temporary status and ther2fcre
if the discharge was not due to the expiry of the
sanction cf the post on which he was working, he was

entitled tc a notice and a simple discharge would be
illegal,

Otler decisicn relied on is Narayan Ala and Ors. V/s, Union
of India & Ors. All India Services Law Journal - 1987, which
says thet retrenchment of Casual Labour in R:ilway cannot be
upheld unless division wise seniority list is prepared. Next
Cecision relied on was L. Robert D'souza Vs. The Executive
Engineer, Southern Railway, &ll India Service Law Journal 1©82
(1) po. 319, in which provision of Secticn 2 (00) Section 25
(F) etc. of the Industrial Disputes Act, Railway Estaklishrent
IMannual have been reffered tc. It was held that in view of the
Rule 2302 of the Railway iannual, termination of the services
of th ggg&lant in that case by the Railway on account of

"V\L

abs%nce duriﬁ the period appellant was on the post, without
ay \V
notice, was notA egal, The next decision reliec¢ cn was 0,A, no,

331 of 86, Su' r Gopalan and Ors., VS Union of India & Ors and

it was cec1ded on 16th February, 1987 by this Tribunal, where the

provisions of the Industrial Disputes Act and Central Rules

15
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were considered. In the provisions contained in para 2501 and
2513 of ch., 25 were also ccnsidered. It was held that the termi-
nation of the services of the applicant was illegal and the
respondents were directed to re-instate the applicants with full

backwages., All these decisions were given on facts of the

respective cases.

14, learned advocate for the respondents submitted that the
applicants were not retrenched. He submitted that the applicants

have not acquired temporary status of Eailway Servant, He also

He submitted that a substitute working for 120

( led the status of temporary servant, but is not
\ e . o ':’f- :‘A 3
-’ntit;gdké/ any notice of ternination. He subrits that if the

\
\\&éégfgigb’Ver, the substitute can be relieved without any nctice.
He submittted that according to rule 149 of Indian Railway
Establishment mannual temporary railway servant ate not entitled
to any notice if s.ch terrination is due to the expiry of the
sanction to the post which he holds or the expiry of the
officiating vacancy. Rule 149 on which both the learned =
advocates rely was in the old giition. But there is no such
Rule 149 in Indian Railway Establishment Code Vol. I. Fifth
Edition- 1985. There foreRule 149 as it existed éoégéck and which
is not fcund in new edition doesnct reguire tc be ccnsidered at
all. In the Fifth Edition - 1985 in chapter 3 "Termination éf
Service" there is Rule 301 which reads as under,
301, TER:IWATION OF __RVICE aND PERIOCD OF NOTICE -
(1) TEIPORARY RAILWAY SERVaNTS.-
When a person without a lien on a permanent post uncder
Governmant is appointed to hold a.temporary post or to

officiate in a permanent post, he is entitled toc no
notice of the termination of his service if such termi-

nation. ig, C o e expiry of the sancticn to the
B3stoIni&n he k3188 of the expiry of the officiating

ceelb..




vacancy, or to his compulsory retirement due to mental

or physical incapacity or to his removal or dismissal

as a disciplinary measure after compliance with the
provisions of Clause (2) of Article 311 of the Constitu-
tion of India. If the termination of his service is cue

to some other cause, he shall be entitled to one month's
notice provided he was engaged on a contact for a definite
period and the contact does not provide for any other

period of notice; and to a notice of 14 days if he was not

engaged on a contract. Temporary railway servants with
over three years continuous service, shall, however, be
entitled to a month's notice. The periods of notice
specified above shall apply on either side, and steps
should be taken to bring this condition to the notice of
the railway servants concerned.”
15, It is important to note that though nomenclature given
to applicants is that of nsubtitutes", the reply filed by responde-
nts in these cases do not satisfy the ingredient of word subsitutes
as defiéh in para 2315 of Indian Railwavastablishment Mannual
narely ékat applicants were appointed on posts which fell vacant
on account of railway servant being cn leave or cdue to non-availa-
bility of perranent or temporary railway servants and which could
not be kept vacant. On the ccntrary, it is contended by respondents
in their reply that applicants have been re-engaged tine andagain
when there is avaikility of work and relieved on conclusion of
work and that the aprlicent were relieved for want of productive
work., It is also c-ntended that applicants have been relieved
for time beihg and shall be re-engaged again on availibility of
work. It is contended in reply that casual laboure& employeé for
seasonzl work like monsoon patrolling are not to be continued
for ever, Thus examining the reply of respondents as a whole, we
find the applicants were not utilised as nsubtitutes" as defined

in para 2315, and therefore it would be reasonzble to hold that

they were utilised as casual labour,

16.zgﬁf??fSBTEF{lised,the applicants had acquired temporary status
".9'7 " _:‘ ,'(-'
by’ virtue of tﬁéﬁt continuous work for more than 120 days without
e ( oy
break and once iz person atains temporary status, he retains that
)

status so long a!

‘he is in continuous employment. The applicants

‘.17000
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were '
have acquired temporary status and they / entitled to all the
rights and privilegeg admissible to temporary Railway Servant,
therefore, they were also entitled to the notice of 14 days or in

in the alternative paynent of the pay for the period of notice as

tempOrary f%%;way employee. This means that the discharge of the

150
&_,;r;‘ ‘ ¥ )F
6%;éantagbn/,

Diraey O
Digry -

S

utilisation of their services by the respondents. Even according

to new Rule 301 of the Induan Railway Establishment Mannual these
were not the cases, where no notice of the termination of their

services were recuirec to be given.

17, In view of the above legal position, we cannot agree with
the submission ot the learned advocate for the r espondents, that
even it applicants worked for 12C days continuously &nd are

entitled the status of temporary servant, they would not be entitled
to any notice of termination. NoO dcubt such temporary servants®
services could be terminated, but th&at should be in accorcance with
the conditions mentioned akove, In the instant cases, acmittedly

no such notice of 14 days is given to the applicants before they. - ’

were Cischarged nor the payment tor the perioé of notice was given
by respondents, hence such action on the part of the respondents

was illegal ancé therefore it derserves to be quashed. The applicants-
casual workers anc temporary railway servants would, therefore, be
entitled to re-instaterent in their service with full backwages., 8o
far relief regarding their regular abscrption is concerned, we hold
that in view of the note at the end of Rule 2318 ot the Indian
Railway Establishment Mannual, the conterment of temporary stafus

of the substitute atter their continuous service for

four months does not however entitle them to automatic absorp-

..18..
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tion, re-instatement to railway services unless they are in turn
for such appoin§/me%ge°%asis of their position in select list and/
or they are seleZted in approved manner for appointment on regular
post., The applicants have not shown us the compliance of these
conditions, hence no such relief regarding regular absorption at

present can be accorded to thea

18, The result is that all the applications shall be partly
allowed viz., oral orders dated 20th March, 1987 by the respondents
discharging the applicants are guashed, and the respondents are
directed to re-instate the applicants on their original position
at the date when they were discharged, with full backwages in
application No. O.A, 26 of 88, O.A. 304 of 88, 0.A,305 of 89 and
0.A,313 of 88, So far as the applicant of application No, 0.A.490
of 87 is concerned, the respondents have stated in their writter
statement that the applicant was allowed to resume on or about
16th Tecember, 1987, in view of the interim relief granted by this
Tribunal on 1st December, 1987. The respondents therefore, shall
have to pay him backwagesonly for the period from 20th March, 1987

10 16th December, 1987.

1G9 The applications are partially allowed. The order of
discharging all the applicants by the respondents dated 20th March,
1987 is guashed and set aside and the respondents are directec to
re-instate all the applicants. The applicant of 0.A, No. 490 of

87, having been alloweé to resume on or about 16th December, 1987’

[
Z

8

No. 304 of 88,.0.%,

absolute, So far% applicants of application No. 26 of 88, O.A.

No. 305 of 88 and 0O.A. No. 313 of 88 are

L]
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concerned, the réspondents are directed to pay all backwages to the

clemis LIL
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