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	 : Member (J) 

The Hon'ble Mr. M.6.KoTLhatkar 	: 	lomDer (. 

Whether Reporters of local papers may be allowed to see t!e ludgement ? 

To be referred to the Reporter or not ? 

Whether their Lordsbips wish to see the fair copy of the Judgement ? 

Whether it needs to be circulated to other Benches of the Tribunal? 
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J U D G 4 E N T 

OI.A. NO. 282 OF 1983. 

Dated : 27/08/1993, 

Per : Hon'ble Mr.M.R.Kolhatkar 	Member (A) 

This is an application under Section 19 of 

the Administrative Tribunals Act, 1995. The applicant 

joined Income Tax department as Income Tax Officer 

I 
	

Group () in the year 1969. By  the order of Ministry 

of Finance Department of Revenue 	er ?o.14011/178._ 
) 	/ 

ad (vi) 	dated 23.6.1980 , the penalty of withholding 

of increments f or a period of two years without cumulative 

effect was imposed on him. On a review petition from the 

applicant the penalty was modified to that of censure 

by the order no.C. 17012/4/80.d.VI(A) dated 17th March, 

1932, AnnexureA2. It is common ground that the 

date of penalty of censure relates back to the original 

order dated 23.6.1980. The applicant had filed a petitin 

to the President against the penalty of censure on 

14.6.1992 vide Annexure-A/3 but the same was rejected 

vide No.0 17012490-Ad-VI 	dated 12.1.1984, Annexure/4. 

The applicant states that his juniors were promoted to 

the post of Assistant Commissioner of Income-tax by the 

order dated 17th December, 1979, vide Annexure-A/5, and 
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in particulai all officers figuring at sl.no.6 to sl.no.11 

headed by Achal innh  (Sl.No.6),  are junior, to him. 

The applicant states that he was promoted on the basis 

of the reommendation of the Dertmental Promotion 

committee held in April, 1983 with effect from 20.6.1983, 

and the deemed date of promotion of 11.5.1981, below 

Shri S.C.Sen, has been assigned to hin vide order No.  

dated 10th Se7ot.1987. 
4-32012/27/86_d.VI,L He has been placed at si.no.266-A 

in the seniority list of Assistant Cornmissionerof 'ncome 

Tax • 	The prayer of the applicant is 	to quash the 

order dated 10,9.1987 assigning to him 11.5,1981 as the 

and 
deemed date of seniority nnexure_A_9/to assign to him 

17.12.1979, as the deemed date of promotion and on kk 

this basis to award consequential benefits to the 

applicant and to consider the applicant for further 

promotions on that basis. The applicant has also orayed 

for treating the order dated 17th March, 1982, imposing 

the penalty of censure as non-est and without 

jurisdiction. 

2. 	The respondents have filed a reply. According to 

them, the departmental enquiry was held against the 

pplicant and tne charges levelled were held proved and 

hence the penalty of censure was dulr imposed and. also 

the applicant has been assigned his due date of seniority. 
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According to the Respondents as per the directions of the 

Government of India no vigilance clearance could have 

given to the applicant till 23.6.1980 and therefore, 

he could not be cnnsidered in the DPC held prior to 

23.6.1980, the date on which the penalty of censure is 

deemed to have been imposed. Since the earlier penalty 

was that of withholding the increments for two years, 

he could not he considered during the currency of the 

penalty. 3ut onee the penalty of withholding of increments 

was reduced to that of censure, the applicnt's case 

was reviewed for promotion by the Government and the 

Union Public Service Commission along with the candidates 

who were considered by the DPC's held after 23.6.1980. 

DPC was not held in 1982. The applicant was considered 

by the DPC in 1933 and he was duly promoted with effect 
/., 

from 20.6.1983. The applicant's case was again reviewed 

by the DPC which met on 14.8.1987 and by order dated,c 

September, 1987, the applicant has been deemed to h-:ve 

been promoted as Asjgtant Commissioner of Income-tax 

with effect from 11.05.1981. The claim of the applicant 

that he should be given seniority with effect from 

17.12.197 is untenable for the reasons mentioned above. 

3. 	The applicant has filed a rejoinder, in which 

he has quoted para-lO at page-147 of CBDT'  s Manual of 

Office Procedure (Administrative) as below : 



:6: 

"An Officer whose increments have been 

withheld or wh has been reduced to a 

lower stage in the time scale, cannot 

be considered on that account to be 

ineligible for promotion to higher 

grade, unless the specific penalty of 

withholding of promotion has been 

imposed on him." 

The applicant has further contended that since 

the censure related to the work done in the year 1972-73, 

the penalty will have to be related to that year and not to 

1979, when his juniors have been promoted. The applicant 

has quoted the case of one 3hri P.N.Pathak who was awarded 

- 	 CR warning in the year 1937 but which was placed in the CR 

folder for the year 1976 to which it related. The Applicant 

has also filed "grief resume of facts on the matter". 

We have heard the learned advocates for the parties. 

In order to properly adjudicate the matter we had, on 10.3.93, 

directed the respondents to put before us the minutes of 

the DPC's  held on following dates, (a) August, 1979, 

(b) August, 1980, (c) October, 1981, (d) May 1933 and 

(e) Review DP C, August, 1987. The learned advocate for the 

respondents had claimed privilege for the minutes of the 

DPC which was held in August, 1980, but this claim of 

privilege was dis-allowed, relying on the judgmentof 

New Bombay Bench of CAT is the case of Vasant Zaman Pradhas, 

All India Service Law Journal, 1991 Page. 257. 
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6. 	According to the applicant the penalty of censure 

is to be treated as non-ést and without jurisdiction 

- 	 because the charges alled against the applicant did not 

amOtflt to mis-conduct at all. In this connection he has 

relied on the judgment of th 3upreme Court in the case 

of Union of Ina Versus J. Abmed, AIR  1979 P. 1022, 

in which SC has observed Lhat a single act or omission 

or error of judgment would ordinarily not constitute 

misconduct though if such error or omission, results in 

serious, atrocious consequences, the same amounts to 

misconduct. We are not persuaded by this argument. 

apart from the fact that any relief with regard to the 

in 
penalty of censure imposedMarch, 1982, is hopelessly 

time barred, on going through the reasoning given by 

the UPC  for imposing the penalty of censure, (Annexure_ 

A/i), by way of moderaticn of earlier penalty of 

withholding of increments for two years, (Annexure/10), 

it cannot be said that the order is either arbitrary or 

malafide. Accordin.g to a catena of judgments of the SC 

regarding the scope of judicial review of which the most 

well known is UflJfl of India Vg•  Parjnanand  (AIR...1989 

SC11B5), the Tribuna:L cannot interfevawith the findings 

of the competent authority where they are not arbitrary 

or perverse. The adequacy of penalty unless it is malaficle 

is also not a matter for the Tribunal to be concerned with. 

Apart from the point of limitation we are not persuaded 
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that censure can be said to be either non-est or without 

jurisdiction. vJe therefore, proceed on the basis that 

the penalty of censure is duly imposed and is not to be 

interefered with. 

7. 	4e next come to the çuestion of whether the 

deemed date of promotion allotted to the applicant is 

illegal. In this connection the applicant has first 

relied on the Judgment of Jabalpur Bench of CT 

(/36/89) (Gopi Kishan Agarwal Versus Union of India). 

The Tribunal held that the Government instructions vide 

flop memorandum dated 16th February, 1979, contemplate 

that the employee could be oromoted in his turn if 

the penalty is one of censure. The Tribunal, theuef ore, 

directed applicant to be confirmed from the date his 

juniors were promoted. The applicant has next relied 

on the case of S.Mukandart Menon Versis The State of 
t 2& 

Kerala and. Ors., 1970 SLR P.586. In this case the 

petitioner was denied promotion on acunt of unsatisfactory 

record of service, but no documents were produced before 

the Court to prove the allegations and therefore, 

the High Court had directed Government to promote the 

petitioner and assian him due seniority. It would be 

seen that the facts of the case are different inasmuch as 

there were no documents at all as to the unsatisfactory 

. .9. . 
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record of service of the applicant. The applicant next 

relied on the case of V.Jagadiswara Rao Versus The Postmaster 

General, Andhra Circle and others, 1973, All India Services 

Law Journal, P.202, in which the Court had observed that 

the pendericy of the disciplinary proceedings cannot be a 

ground for overlooking the petitioner when he has been 

otherwise found suitable for promotion by the Departmental 

Promotion Committee. Since the question agitated was thatof 

without following due procedure, 
withholding of promoion as a penaltyhe facts of the 

case are clearly different. The case of Gyanendra Jauhari 

Versus Assistant Collector, Central Excise Djv1sjn-I, 

Khanpur and Ors., (1939) 9- Administrative Tribunals Cases 

P.451, was also cited. This case related to the 

consequences of warning as a punishment and is not 

only 
applicable. Therefore, theLcase which is relevant for 

deciding the case of the applicant is that of 

Gopi Kishnan Agrawal. 

3, 	Here the respondents have relied on the judgment 

of the Hon'ble supreme Court in Union of India and °rs., 

Versus K.V.Jankjrarnan, (AIR_1991, SC,  2010). According 

to the respondents the CAT,  Jabalpur's judgement relied 

on by the applicant is not good law in view of the 

Jankiraman' s case. 

.. .10. .0 

I, 
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- 	 9• 	The basic issue involved in this case is the 

deemed date of promotion to be assigned to the applicant 

in the context of sealed cover procedure in the case of 

the officials against whom the Disciplinary Proceedings are 

pending. The applicant has relied on the instructions of 

the Department of Personnel and AR vide OM NO.22011/2/78- 

STT (A) dated 16th February, 1979, which has been 

reproduced vide Annexure-A/11. The same 	produced 

have 
below as th/a  vital bearing on the case. 

&_ \/ 

"Where the departmental proceedings 

have ended with the imposition of a 

minor penalty, viz., censure, recovery 

of pecuniary loss to the Government, 

withholding of increments of pay and 

withholding of promotion, the recommend 

. 	 ation of the D.P.C. in favour of the 

employee, kept in the sealed cover, 

will not be given effect to. But the 

cse of the employed concerned for 

promotion/confirmation may be consider-

ed by the next D.P.C. when it meets 

after the conclusion of the department 

proceedings. If the findings of the 

D.P.C. are in favour of the employee, 

he may be promoted in his turn if the 

penalty is that of "censure" or 

recovery of pecuniary loss caused to 

the Government by negligence or breach 

of orders. In the case of employees 

who have been awarded the minor penalty 

of "withholding of increments" or 
to iithholding of promotion", promotion 

can be made only after the expiry of 

the penalty". 
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10. 	During the course of arguments it was contended 

by the advocate of the applicant that the applicant is 

denied promotion in the year 1979 when it was due to him 

on the basis of the oenaity which was communicated to him 

in 1980 which will amount to double jeopardy in terms of 
(2) 

Article 20f the Constitution of India. This was precisely 

the argument which was advanced before the Full Bench 

of the CAT when it gave its judgmeot dated 02.03.1997, but 

abve referred 
the Supreme Court in thcase of Union of India Versus 

K.V.Jankiraman, AIR, 1991, P.2010, reoelled the argument 

in following terms : 

(Para-8). 	"According to us, the Tribunal has 

erred in holding that when an oficer is 

found guilty in the di3charge oE his 

duties, An imposition off penalty is all 

that is necessary to improve his conduct 

and to enforee discipline and ensure 

purity in the administration. In the 

first instance, the penalty short of 

dismissal will vary from reduction in 

rank to censure. We are sure that the 

Tribunal has not intended that the 

promotion should be given to the officer 

from the original date even wheii the 

penalty impartsd is of reduction in rank. 

On principle, for the same reasons, the 

officerx cannot be rewarded by promotion 

as a matter of course even if the penalty 

is other than that of the reduction in 

rank. An employee has no right to 

promotion, He has only a right to be 

considered for promotion. The promotion 

to a post and more so, to a selection 

post, depends upon several circumstances. 

12 
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To qualify for oromotion, the least that 

is expected of an employee is to have 

an unblemished record. That is the 

minimum expected to ensure a clean 

and efficient administration and 

to protect the public interests. A 

employee found guilty of a misconduct 

cannot be placed on par with the 

other employees and his case has to be 

treated differently. There is, 

theref ore, no discrimination when in 

the matter of promotion, he is treated 

differently. The least that is 

expected of any administration is that 

it does not reward an employee with 

promotion retrospectively from a date 

when for his conduct before that date 

he is penalised in praesenti. 	When 

an employee is held guilty and 

penalised and is, therefore, not 

promoted at least till the date on 

which he is penalised, he cannot be 

said to have been subjected to a 

further penalty on that account. A 

denial of promotion in such circumstan 

is not a penalty but a necessary 

consequence of his conduct. In fact, 

while considering an employee for 

promotion his whole record has to be 

taken into consideration and if a 

• promotion committee takes the penalties 

imposed upon the employee into 

consideration and denies him the 

promotion, such denial is not illegal 

and unjustified. If, further, the 

oromoting authority can take into 

consideration the penalty or penalties 

awarded to an employee in the past 

while considering his promotion and 

deny him promotion on that ground, it 

will be irrational to hold that it 

cannot take the penalty into cor-i.sidera 

tion when it is impsed at a later 
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date because of the pendency of the 

proceedings, although it is for conduct 

prior to thedate the authority consders 

the oromotion. 

e therefore, set aside the said 

findings of the ribunal.'t  

11, 	The crucial issue to be decided is whether DOP 

memo dated 15th Feb.1979, which we quoted earlier and on which 

the Jabalpur Bench of CA T relied in the Gopi Kishan Agarwal's 

case applies to this case or whether the general reasoning in 

Jankiraman's case applies as contended by Respondents. 

Jankiraman' s case in which judgment was delivered on 27th July, 

- 	 1991, was concerned with the interpretation of DOP's instruct- 

ions, re : sealed cover procedure as contained in their 

4.No.22011/2/86_ESTT (A) dated 12.1.1988, in supersession of 

earlier instctions contained in the memo of 30.1.1982. 

Jankirarnan's case did not deal with applicability of the 

memo dated 16,12,1979 with which we are concerned. The 

pinciple in Jankiraman's case that an officer canoot be 

rewarded by promotion as a matter of course even if the 

penalty is other than that of reduction in rank, is 

entitled to the greatest respect but that principle has to 

be applied keeping in view the policy of the Government 

as contained in Government; Memo dated 16th Feb.1979. In 

terms of that memo "if the findings of the DPC are in favour 

of the employee, he may be promoted in his turn if the 

penalty is that of censure". This is precisely the fact 

,14... 
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situation of the applicant as on 23.6.1980 when the memo 

dated 16.2,1979, held field and hence when he was visited 

with the nalty of censure, he was entitled to be considered 

in his turn viz., as on 16th Feb.1979, when his juniors were 

promoted. More-over the weighty observations in the 	- 

Jankiraman'3 case were made in the Context of the argument 

proceeding on the footing of double jeopardy and the Honble 

uprrne Court rightly pointed out that the Full Bnnch of 

Tribunal could not have intended that the promotions should 

be given to the officer from the original date, even if the 

penalty imparted was a major one like a reduction in rank. 

In the instant case, however, the penalty was a minor one, 

viz., one of censure and on logical grounds as well as on the 

Al 
'- 	grounds of statutory instructions, the officer is clearly 

entitled to promotion from the original date. It may be 

observed that we do not in this case rely on para-lO, oage-147, 

of CT  Manual, on which reliance was placed by the 

applicant as that Manual, in our view, does not have a 

statutory force. 

12. 	1e must in this connection refer to certain 

discrepancies in the record produced before us. Meetings of 

Departmental Promotion Committee were held on the following 

dates; 

 25.10.1979, 
 12.08.1980, 
 30,10.1991, 
 06.and 07.04.1983, 
 14.08.1987. 
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ie have the minutes of 31.N..1, but contents of sealed cover 

have not been produced. The DPC in 1980 had not considered 

applicant at all which was against Rules. Minutes of 1981, 

DPC are incomplete. The minutes of 1983, DPC assess the 

applicant as "Very good". In the review DPC held on 144.--h 

August, 1987, the DPC  observed as below : 

"In view of the overnment of India 

instruction no.9 under Rule 11 of the Central Civil Services 

(Classification, 6ontrol, and Appeal) Rules, 1965, according 

to which the case of an officer on whom the penalty of 

Censure is imposed should be considered by the next DPC 

when it meets after the conclusion of departmental proceedings 

and if the finding3 of the DPC  are in favour of the emploree 

he may be promoted in his turn, it becomes necessary to 

review the recommendations of the DPC held in August, 1980, 

as Shri Sohan Lal may be deemed to have been censured 

only on 23.6.1980 as the original order passed on this 

date stands modified". The irohlem here Ls that the DPC 

dated 12.8.1980 did not consider the Applicant at all. 

In other words, there was no material for review before the 

review DPC.  Hence the Review DPC  considered the character 

roll of Shri Sohan Lal and the committee has assessed him 

as Good, and on the basis of the above assessment the 

Committee recommended that Shri Sohan Lal may be included in 
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the panel for the year 1980 below Shri R.S.AulaJch as at 

31.Nc.130 who was the last man in the panel. It was 

obviously because of the failure of the DPC to consider 

the applicant in the year 1980 that the respondents 

claimed previlege for the minutes of the proceedings. 

Another discrepancy is that the order dated epternber, 

1987, Annexure-A/9, shows Shri Sohan Lal, not below 

Shri Aulakh but below Shri S.C.en,  in the seniority 

list at Sl.N0.266-3, in the Civil list as on 01st March, 

1987, whereas review DPC  does not refer to Shri 3en 

but only to Shri Aulak. 

13. 	Let us consider the reasoning of Review DPC. 

It has referred to Government of India instruction N0 9, 

under Rule 11 of Central CIvIl Services (Classification, 

Control and Appeal) Rules, 1965. In Swamy' s manual in 

Disciplinary Proceedings (1992 Edn.) we note that Gvt. 

instruction No.9 refers to "imposition of two penalties 

for one lapse/offence" and the reference is to DGP & T 

No. 105/26/81-viz-I1l dated 30.3.1981. This has no 

application. However, on page,191, in the chapter 

on ° uspension ; A Digest" - P.192, there is the 

following para : 

"If any penalty is imposed on the officer as a 

result of the discip1inarr oroceeding$ or if he is found 

guilty in the court proceedings against him, the 
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findings in the sealed cover is not to be acted upon. 

His case for omot ion has to be considered in the usual 

course by the next DPC after the conclusion of Disciplinary 

Proceedings having regard to the penalty imposed upon him". 

The same 	ra occurs on P. 215 which refers to 

the DP memo daed 12th January, 1988. It is thus, clear 

that Rules which Review DPC  relied upon were the rules 

as prmulcrated on 30.1.1982, which were modified on 

12.1.1988. But the Review QPC failed to take into accourt 

the fact that the rules applicable to the officer on 
J ' 

23.6.1980,..' ought to have been noticed and relied unon it. 

4e, therefore, find that in terms of DOP 

memo dated 16th Feb.1979, the applicant was entitled to be 

cnnsidered for prom.:tion, keeoing in view of the nenalty 

of censure i 	8 	a 9 	from  17th 

December,179, when his juniors were considered for 

promotion. There is nothing on record to show that in 

1980 the applicant was not eligible to be promoted. In 
1•• -7 

fact, special DPC did include him in the 	nel for 1980 

evidently keeping in view the fact that DPC in 1930, fail 

to make a cntemprneous recommendations (which/was agai 

the rules). His eligibility for promotion on the basis 

the year of 1930 therefore, does not relate forward to 

1981 as erroneously held by Review DPC 1987 but relates 

back to 1979 	en his luniors were promoted, he deemed 

date of promotion of the applicant would therefore, be 
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17th December, 1979 and not 11th May, 1981 as erroroneously 

assigned by the respondents. 

So far as consecuential reliefs are concerned 

Hon'ble Supreme Court in Janakiraman's case laid down the 

following rule : 

ihether the officer considered will be entitled to any 

arrears of pay for the period of notional promotion 

preceding the date of actual promotion and if as to what 

extent will be decided by the concerned authority by 

taking into consideration all the facts and circumstances 

/ 	
of discipIinay proceedings/criminal pros ecut ion. 

1here the authority denies arrears of salary or part of 

it, it will record its reasons for doing so". 

In the instant case, while giving the deemed 

date of seniority of 11th May, 1981 to the applicant the 

department simply stated that he would not be entitled 

to any arrears of pay on account of re-fixation of 

seniority. This is unreasonable and/against the rule 

31e are therefore, of the 
2 

opinion that in the case of arrears of pay in the context 

of revised date of seniority viz ., 17.12.1979, the 

Department should strictly follow the 3upreme Court 

directions. 

0 • . 1 9. • • 
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However, the applicant is to entitled to notiona] 

pay fixation in terms of revised deemed date of seniority 

and consequential benefits of being considered for 

promotion in the light of revised date of seniority. 

We therefore, pass the following order : 

ORDER 

The application is partly allowed. 

While not interfering with the penalty of 

censure, we however, quash and set abide 

the impugned order dated 10th Septernber,1987, 

/A t 
and direct the respondent authorities to 

assign to the applicant, 17.12.1979 as the 

deemed date of promotion in the cadre of 

Assistant Commissioner of Income Tax. We direct 

that respondent authorities should ref ix the 

pay of the applicant in terms of this revised 

seniority and consider him for promotion at 

successive stages in the light of revised date 

of seniority. So far as arrears of pay for 

the period between notional promotion and 

actual promotion are concerned, applicant 

would make a representation and tha concerned 

authorities taking into account all facts 

and circumstances of disciplinary proceedings, 

t'L 

..2O.. I 
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will take a decision, record reasons 

for the decision arid communicate the 

same to the applicant within four months 

of the receipt of the copy of this order. 

It is open to the applicant 'to approach 

this Tribunal if he feels aggrieved by 

the decision. 

No order as to costs, 

/1 

	

R.C. Bhatt 	) 	 C M.R.Kolhatkar 

	

Member () 	 Member (A) 

	

27.08.1993. 	 27.08.1993. 
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