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Shri I.R. Shukla,

Clerk, Railway Station, el el
Morbi, o eesse Applicant

(Advocate s+ Mr., P.H. Pathak)
. Versus

1. Union of Ir-ia & Qthers,
Tnrougn the General Manager,
Western Raillway,

Churchgate,
Bombay.

NS

. Works Manager (W.R.),
Bhavnagarpara,
Bhavnagar., esesee RESpONdents

(Agvocate ¢ Mr.R.M. Vin)

UL GME DI I

O.A. N0.571/88 JIT.I O.A. No0.277/88

Per : Hon'ble Nr. K.Raremoorthy, Member (A)

These twO QO.As. ars being taken up together as both

concern the same incividual and issucs ralsed are related

O]

as the cause of acticn has arisen from the same executive
action. The 0.A. N0.571/:8 challenges the order of reversioﬁ
of the applicant from the post of Record Clerk in the scale
Of Rs.825-1200 to the post of Daftari in the scale of
Rs.775-1025 while the Q0.A. N0.277/:8 challcenges the order

of reversion of the applicant from the post of Clerk in the
scale of Rs.950-1500 to the po:st of Record Clerk in the

scale of Rs.825-1200.

2. - The point that the applicant was working as Daftary

sinde 1971 and that he has acquired permanent status on




LN 3 e
that ;. »:t is not dispdted. The;péiht tnatKhe/%
as Record Clerk in the scale of §;825;1200 in t
1977 and thereafter as Clerk in ﬁhe scale‘of RS e
is also not ¢isputed., In 1987, he was reverted

post of Record Clerk and in 1988, the applicant

&g pro§c§:d
heﬁyea; :
250«1500
to the

was fur ther

reverted as Daftary from which post he finally retired.

3a It is the contention of the applicant th
continuously officiated in higher posts for & c

period - in this case nearly 11 years - he was

at having
Cnsicsraple

not liapkle

for reversion g2 and hence the impugnz=d orcers have been

ch-llenged.

4, The respondents, on the other hanc, have

0]

—._that tne prormotions were purely &t-hoc and made
iemsorary basis anu was subject to clearance of

seléction test. The applicant having failed in

stated

on a

the

two

selggtion tests &nd on «nothir person becoming available

or/the selection pan:l who hac a pettesr claim t

- = -3 - HhoA 3 - 5 = nihay - ~
the applicent hadé to be reverted. Thus, there

56 In counsel for the applicant, on ths Ot
based hiz arguments on tne provi=ion in Estesli

Manual reproduced as under in che petition itse

uNornally che empanellea employees shoula be
-

()
(O]
D
’,__} -
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)

inevitable to make local arrangement it shou
made for as short a period as possible, but
more than three months".

"According to the counsel for the applicant, a 3

o the posct,

her hanc,
~hment

1f:

appointed

the selection Hosts, but in case where no
ea employee is available ant it becomes

1¢ be
notc

month

period thus proviced a limit beyond which the applicant

had a right to be continuec. In addition to this, the

00004



way of a selection only and the agplicant hac failed in the

counsel for the applicant also took cover uncer Railway
Boarc's cifcﬁlar,No.E{D & A) 65/KG6-24 dGat=d 15-1-19556
which also prescribed a 18 month period as time limit
beyond which the officiating employees cannot bs raverted.
As an additional argurment, counsel for ths 3z-nlicant stated . ‘
that the Railways had¢ also restructurec their establish-

ment and the additional »nosts which bzcare available by

= Wl

way Of restructure wzre to be fillea in without any

allway RBoerd

T

~electicnh procecures in tne light of the

>

circuler NO.PC/1II1-84~UP39 datec 15-11-1984.

6. It is an acmicttec fact that for promotion of Cl

oo~
fo e )

[a]]

m

EV st-ff to clerical cadre, e.g. as Recorc Clerk in chis za.m
case, it has to be b, way of & sslecticon srocess. Annexure
R/4 in O.A. 110.571/88 lays cown ths seslecticn proc-oure for
£i3il1jng in this post. IT is alsoO @n amictec posziziocn chat
“Ae"applicant ha&a chrice appliec for this n~ost, once in
1981 whare tThe petiticnsr hec appearc¢ in the wricten test
but he was not callsd for to @ppesar beforsz ths 3election
Boaré. 1In 1985 also, thz applicaent hac éoplisc for the ‘
po-t but since the application was not receivec within

the pre=cribed time limit, he was not called for &ppearing

in the teste. 1In 1987 also, he was callec t©O appsar in the

o i R

test but had failea t0 gualify in the written test. 1In

view of the fact that since a rsgular appointmenc cai be by

|
i

selection process, the applicant cannoc claim any right to ‘,;

hold the post. As regards the time limit referred to by

the applicant, as could be seen from the wording in the pars

of the Establishment Manual itself, this time limit has

.




been pre-cribed to impress on the appointinj authorities
the nee¢ for making regular appointments wicthin the short-
est possible time 50 that ad-hoc appointments do not
continue incefinitely. TIT woulC not be right to turn this
argument the othsr way rouné to establish the locus for
such ad=hoc awnpointzes gecting a right to holc the post
merely bsceause Of passage of time. A3 Iregaras the Rallway
3opard's circulsar prescriping 1o mor.ch time 1limi., the
circular itszlf very clearly stinulates that it applies
to only those employces wyho have acguired prescriztive
~.right to ths officiating vost by virtue of their empanell=
N
W@ﬁf or having »neen veclarsc suitable by the competznt
a@éﬁ‘ri:ies. 1t c¢oe=s not apply to those officiating on
/pfé$o:ion 2s @ stop-Jap mEasure’ . The passage of time
ErS)
cannot v nolé in this caseé <O valics e

%

She counszl for the &pplicanc has not

been ablc TO shiow any authosrity whereby the Recorc Glexrk
post can be stzteG to os & post which had become available
because 0f restructuring. On the other hanc¢, tne

responcents nave in their written statement tO the

petitioner's setition of O.A. N0.571/88 has specifically

g

averre@ as unders

post of Recorc clerk in gusstion hés
not been restructurec by upgradation and as such,
applying mocifica selection based on scrutiny: of
cervice recorc 1is not applicable to the nost of
Recorc¢ Clerk".
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Thus this argument for continuing the applicant on the

post without holding selection procedure is not also

valid.
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“7e As a final argﬁment; the counsel for the applicant
stated that the respondents had'in O.A. N0.277/88 infringed
the order passed by CAT on 5-9-88 whereby the Tribunal had
thought it fit to issue -interim relief for 2 weeks. In
spite of this stay order, the respondents had revertec the

5

a>plicant anc nence this revarsion orcer woula ne &lso

non est. The respondents in tneir reply fiiea on 11-10-88 |

have stateG in »&ra 10 that the suestion of any such

infringement of stay order cicd noc arise as the appliCent
had alreacy been relievea on 25-8-88. ine averrent 1is
reprocuceu pbelow:
"Phe petitioner since 25-8-88 hes gone on sick leavs and
has. /celiberately not reportec or cuty ¢2 hiz new post
continuing on sick leave. In GeIns of orcer p<esseé bV

5'this Iripbunel, the interim relief is inoperative &s per
~=-"shop Superintencent (Workshop) Morvi's 0.0. Gawsa 25-8-88
(copy annexe¢ as ann. k-10) . Ihis will snhow that the

saic office order took effect immadiacely and in pursu-
zpce of whnich h= h&s alreacy occupnicc T DO3T o RecoOra
Clerk as r:gular emplovee ancé appointee haevirg hasn
selectzé av the sslection pos ".

Apart from this resly and th- fact that the intsrim oruer
itself stated that the stay OLd=I woulc Core into> oceracion

S
only if che impugnscG orcer "hae noc already oeen effectea,
any relief in cerms of sucn an infringsmen. coulc heve been
sought onlv by way of & contempt application. The counsel

for the applicant acmitted that the epplicant hac not

preferred <ny such contenpt apnlicacion in time or so far.

8. In view of the above reasoning, the applicactions fail

and both the applicacions are cismiszed. ko orcer &s to

Vs

Sd/-
( N.B.Patel’ )
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