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0.A./2Q0/88

Sshri Harji Kanji

Substitute Safaiwala under

Health Inspector, Sanitary Deptt.,

Bhavnagar para. : Applicant

versus

1. Union of India
Through:
The General Manager,
western Railway,
Churchgate, Bombay.

2, The Divisional Railway Manager,
Western Railway,
Bhavnagar division,
Bhavnagar parae.

3. The Health Inspector,
SNI Department,
‘ Bhavnagar para,
Bhavnagar division. ¢ Respondents

0.A./21/88

Shri Lalji Bhana,

Substitute Safaiwala,

Health Inspector,

SNI Deptt., Bhavnagarpara, : Applicant

Versus

1. Union of India
Through:
The General Manager,
wWestern Railway,
Churchgate, Bombay.

2. The Divisional Railway
Manager, Western Railway,
Bhavnagar Divi,.,Bhavnagargara

The Health Inspector,
SNI Deptt., Bhavnagar para
Bhavnagar division. ¢ Respondents

Q.A.264/88

Smt.Kashi Mera,
“ Substitute safaiwala,
Health Imnspector, SNI Deptt.,
Bhavnagar para. : Applicant

Vversus

1. Union of India
Through :
~ The General Manager,
r}' Western Railway,
Churchgate, Bombay.

2. The Divisional Railway
Manager, Western Railway,
Bhavnagar division,
Bhavnagarpara,
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3. The Health Inspector,
SNI Deptt.,
Bhavnagar para,

Bhavnagar division. : Respondents
0.A./266/88
Smt.Jaya Dhamjdi,
Substitute safaiwala,
Health Inspector's Office,
SNI Deptt., Bhavnagarpara. : Applicant
versus
1, Union of India
Through:
General Manager,
Western Railway,
Churchgate, Bombay.
2. The Divisional Railway
Manager, Western Railway,
Bhavnagar; division,
Bhavnagar para.
3. The Health Inspector,
SNI veptt., Bhavnagar para,
Bhavnagar division. : Respondents
O.A./292/88
shri savji Mulji,
Substitute Safaiwwla,
Under Health Inspector,
SNI Deptt,, Dhola Junction. : Applicant
(Advocate: Mr.M.M.Xavier)
versus
1. Union of India
Through:
General Manager,
... Westemn Railway,
gﬁﬁﬁﬁfﬁkﬁgﬁchurChQate' Bombay .
Ve it a‘\“
ﬂ;&f/ 2. \The HealthInspector,
1</ Department, :
= la Junction, Dhola. : Respondents

dCate: MI.R.MeVin)

‘Dates 31-7-'1991

JUDGMLELENT

Per: Hon'ble Mr. R.C.Bhatt : Judicial Member - -

Applicants and learned advocate Mr.M.li.Xavier absent.
Mr.R.M.Vin, learned advocate for the respondents present,
2. In these five applications made under Section 19 of the

Administrative Tribunals Act, 1985 common questions arise and
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hence they are considerated and hearad together and are

being disposed of by common judgment.

3. All the applicants in these applicats are the
'substitutes saﬁﬁwala'who have worked with the respondents -
railways. The case of all the applicants 152@ﬁ§y have worked
continuously for the period of more than 120 days with the -
respondent No.3,that they have acquired temporary status

and therefore they should be ¢onsidered as temporary employ-
ees of the railways and,therefore, they should have been
absorbed on regular basis by the respondents. It is alleged
by the applicants that all the applicants have been termin-
ated/retrenched by the oral order of the respondent No.3

on 30.,11.1987. According to the applicants, their juniors
are working in the same division and they are continued,
while the services of the applicants are *erminated without
following the provision of Rule 149 of the Indian Railway
Establishment Code Volume I, Railway Board Circulars and the
action of the respondents is also contrary to the provisions
of the Industrial Disputes Act and Industrial Dispites
(Central) Rules. Thus, according to the applicants, the
action of the respondentSis illegal and vdéid. It is,further,

alleged by the applicants that the respondent No.1 made

an order dated 23.12.1987 directing the respondentz No.2

to appoint one smt., Manu Kala who is similarly situated to
the applicants but the applicants are discriminated. The
applicants. - approached the respondent No.2 and 3 through
their union i.e. Western Railway Employees ynion but it

id not yiehizny’results and hence they have filed these
ications praying that the impugned oral order dated

| Novem r, 1987 retrenching/terminating the services of

applicants be declared as arbitrary, discriminatory

contrary to the provisions of Industrial Disputes Act

Industrial Disputes (Central) Rules and the rule of

Injian Railway Establishment Code and it may be declared that

the applicants continue in service in the scale gs,196-232
’
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with all consequential benefits and it may be further
declared that the applicants are eligible for being

considered for eegular absorption.

4, The respondents have filed reply in all these
applications contending that the appl icants are substitute =
workers, that they are not regular railway servants or
regular workers put they are engaged on a day to day

Vacancy basis as and when required which is really the
nature of "substitute® work. The respondents have denied
that they have orally retrenched the services of the
applicants as alleged. It is contended that if there

is no meed of additional hands, the railway is not obliged
to engage any substitute and as there was no neej to employ
the applicants under the Health Inspector - Bhavnagar

since 30.11.1987, the applicants have not be:zn reengaged.
According to the respondents,this is not a casé of oral
termination as alleged because by the very nature of

things, it does not require to be terminated and there is

Do cause of action for the applicants for filing these

applications.

S. The respondents have contended that the applicants
have worked in broken spells and have denisd that the

applicants have acquired temporary status and it is denied

A
[
J

S ey, :
fA§@ff§£€”i§xonce temporary status is acquired it remains for

.

is contended that if the temporary railway servarg

om work for 90 Jdays he is deemed to have given

esaken railway service, and some of the appl icans

t in job for more than 90 days and therefd;é;’even ‘ ééf 
if they have earned temporary status, they ceaseﬁ égvbe .
a temporary railway servant due to long delibemte absenée,f;ff{
and . their working thereafter,do not entitle them o
for temporary status: The respondents have contended that
these are not the cases of retrenchment but they are

of non-engagement. They have denied that any junior is
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offered the job. It is contended that so far smt.Manu Kala
is concerned, her. case was about relaxation of upper age
limit and for calling £n service and denied that her case
was any way,similarlyito that of the applicants, They have
contended that thes applicants are not entitled to benefitSs
of provisions of Tadustrial Disputes Act because they have
not complied with those essential conditions of the

I.D.Act and prayed that the applications be dismissed,

6. The applicants of 0.A./20/80, OA/264/88, OA/266/88
and OA/292/88 has not filed rejoinder. The applicant of
0.A.21/88 has filed rejoinder controverting the contentions
taken by the respondents in their reply.

£ In the instant cases, neither the appl icants

nor their learned advocate/;wegiesent at the time of hearing
The learned advocate Mr.K.M.Vin for the respondents took us
through various pleadings and documents on record. wWe have
also perused the Pleadings and the documentary evidence on
record. The applicant shri Harji Kanji of OA/20/88 has
produced at Amnexure A/1 his service card which shows that
his initial appointment was as a part time safaiwala on
21.6.1979, It is alleged in the application that he workead
continuously for a periogd of 180 days from 15.7.1979 to .
10,1,1980. The service card shows'thereafter,also he haa
worked in broken spells upto April, 1981. However, thereafter,
the applicant has worked from 28th August, 1987 to 30th Nove-
mber, 1987 according to the particulars mentioned in his
Service card, The respondents have also produced the

ticulars of the service card of this applicant at

ure R/I. Therefore, from this service card it is found t
_ he had worked for more than 180 days in 1979-8C. He
'Q‘_bé; also worked thereafter in broken spell in April, 1981

= and then he was reengaged from 28th August, 1987 upto

30th November,1987 in broken spells the total of which comes

..7 LK




to 79 days.

8. The applicant Shri Lalji Bhana of O.A./21/88
in 1986-1987

worked continuously for 127 days{as perhis service cargd

produced at Annexure A/1 and before that period he was

engaged for few days in May, 1974. He was engaged

also for few days in May and June; 1987 and then he has Fie B

worked for some days in October, 1987 and November, 1987.

The respondents have also produced the particulars of the

engagement of this applicant at Annexure R/1. The responde-

nts have not dispuied the fact that the applicant had worked

coentinuously for 127 gdays tmom 15th Octobex, 1986 to

19th Fepruary, 1987 but then his engagemenéjz; broken

spell and from July, 1987 to November, 1987 the applicant

has worked for 90 days.

9, The applicant Smt. Kashi Mera of OA/264/88 has
produced her servicé card at Annexure A/1. She had worked
for 23 days in 1983 ana thereafter she worked for 127 days
continously from 16th October, 1986 to 19th February, 1987
put thereafter from 1lst September, 1987 upto 30th November,
1987, she has workea for 80 days in broken spell. The
respondents have alsc produced the particulars of the

working of this applicant at Annexure R/II. It is clear

from the service particulars of this applicant, after

éroduced her service at Annexure A/1. she Vas initially

appointed on 10th April, 1972. She has worked for some few
days in 1972 and 1973 and thereafter about 14 years,

she was again reengeged where she has worked continuously

123 days from 28th October, 1986 to 27th February, 1987,

Thereafter, she has worked for about 77 days in broken spell

0-8"
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from 1st September, 1987 to 30th November, 1987. The
respondents have also produced the particulars of her service
at Annexure R/II in which it is mentioned that the applicant
worked for about 66 days in broken spell from 10th April, 1972
to 16th September, 1973 and, therefore, she was reengaged on

28th October, 1986 where she worked for 123 days.

11, The applicant shri savji Mulji of 0A/292/88 has
p£§duced his service card at Annexure A/1. He was initially
appointed on 5.,12.1978. The respondents have also produced
the particulars of the service of this applicant at Annexure
R/II. This applicant?:grked tor 12 days in 1978, 115 days
from 25.3.83 to 25.%.83 and then after 20 days he worked from
26.9.83 to 20,10,1983 for 60 days and then after the break of
cne year five months, he worked for 65 days in broken spells

in 1985, Helas alsc worked fcr some days in broken spell from
16.5.1986 to 25.10.1986 and he worked fcr 125 days from

20th October, 1986 to 28th February, 1987 and for 138 days
from 1st march, 1987 to 16th July, 1987 an3 then . some days

trom ¢1st July, 1987 to 25th November, 1987 in broken spell,

12. It is the case of the applicants that all of them
haq/ggme point of time worked for 120 days angd therefore, they
hav; vaﬁired temporary status ana the respondents cOuld not
have orally temminated their services without following the
rule 149 of the Indian Railway Establishment Code Volume I

and wdthout following the provisions of the I.D.Act. In order

to appreciate this contention of the applicant, it is necessary

unders:

7, ®substitutes are persons engaged in regular :
scales of pay and allowance applicable to posts
against which they are employed. These posts may
fall vacant due to Railway servants being on leave,
due tc non-availability of permanent or temporary
railway servancs and which cannot be kept wvacantw,

$ 9 ¢



M

g

Para 2318 deals with rights and prgvilages admissible to

the substitute,para 2318 reads as under:

"Substitute should be afforded all the rights and

privileges as may be admissible to temporary

railway servants,from time to time on completion

of six months continucus service. Substitute school

childrens may, howeber, be afforded temporary status

after they have put in continucus service of three st
months and their services should be treated as

continuous for all purposes except seniority on

their eventual absorption against regular posts

after selection .

Note:

The conferment of temporary status on the substitutes
on completion of six months continucus service will
not entitle them to automatic absorption/appointment
to railway service unless they are in turn for such
appointment on the basis of their position in select

lists and/or they are selected in the approved manner
for appointment to regular railway posts",

13. Now after modification,the substituteswho put in four
months continuous service are also entitl:d to all the
rights and privileges admissible tc temporary railway
servants. This modification was made as per R.B.'s No.
E(NG) IL/77/SB 37 of 24th Octoper, 1976. Thus the period
of six months was reduced to four months. The case of all

the applicants as pleaded in the application is that all of

them have continuocusly worked without break for more than

four months at some point of time as per their service card
anngii entitled for all the rights and privileges admissible ...
to temporary railway servants. It is also their case that

e applicants have acquired temporary status, their

LCes cculd not be terminated without notice and the

.

Establishment Code Volume I. This old Rule 148 is not found
in new edition of Indian Railway Establishment éodé VOlu@é
Fifth Edition 1985. Therefore, it need not be consihereﬁi
In the Fifth Edition 1985 in Chapter III “Termination of |

Service®™ there is Rule 301 which reads as under:

®301. ToRMINAT ION OF SERVICZ AND P:iRIOD OF NOTEL -

(I ) TEMPORARY RAILWAY SERVANTS -

When a person without a lien on a permanent post
under Gggernment is appointed to hold a temporary

post or to officiate in a permanent post, he is

110
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"entitled to no notice of the temmination of his
service if such termination is due to the expiry
of the sanction to the post which he holds or the
expiry of the officiating vacancy, or to his compul-
Sory retirement due to mental or physical incapacity
Oor to his removal or dismissal as a disciplinary
measure after compliance with the provisions of
Clause (2) of Article 311 of the Constitution of
India. If the termination of his service is due i
tC some other cause, he shall be entitled to one
month's notice provided he was engaged on a contact
for a definite period and the contact does not
previde for any other period ot notice; and to a
notice of 14 days if he was not engaged on a contact,
Temporary railway servants with over three years
continuous service, shall, however, be entitled to
a month's notice. The periods of notice specified
above shall apply on either side,and steps should
be taken to bring this condition to the notice of
the railway servants concerned.®

14, Learned advocate for therespondents sbmitted that
the applicants have not acquired temporary status and even
if at some point of time the applicants have acquired
temporary status, they have lost their status because some
of them remaines absent for more than 90 days without
Obtaining sanctionkaj piie rules and therefore they after
reengagement cannot claim that their status is continued
and the reliance was placed on para 732 of the Indian
Part i1,

Railway Establishment Codet the copy of which is producead
in all the applications. It is submitted by learned advocate
for the respondents that after a temporary railway servan: ts
absence from work fecr 90 aay%?déimed to have given up and
fcreseaken railway service. He submitted that in the~instant
case, thg applicant of OA/20/88 was initially arpointed on

e

21.6.1979/did not turn up after 6th April, 1981 till 20th

Augdst. 1987 and therefcre, this temporary status if at all

&l ired previously cannot continue. It alsc appears that
&

ghe w%e' initially engaged as a part time safaiwala, Therefcre,

; z

avissuch %}erson cannot be considered even as a regular

A S

‘4§g§stm ute acquiring status of a temporary railway servant

that so far applicant of OA/21/88 is concerned, he was

initially appointed on 16th May, 1974. He worked for 8 aays
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in 1974 and then turnes up for employment afier 12 years and
.. 5_ months and worked continuously for 127 days but then
again there was a gap of 2 months and 22 days. SO tar
applicant of OA/264/88 is concerneda, the learned aavocate

fop the respondgents suomitted that atter having worked for

127 days continuously from 16th CGctober, 1986 to 19th SRR

Feburary, 1987 the applicant did not turn up for more than
6 ‘% months. He, therefore, submitted that = applicants y

who have a long break due to their fault . cannot claim

that the temporary service acquired, once should continue for
ever.

15. The main submission of the learned advocate for
the respondents was that the service particulars of these
applicants show that they have been reengaged from time to
time aB and when ;esp?ggggzﬁedtheir service and when these
applicants were w;iliug to work. He submitted that the
definition of the words %ubstitute‘given in para 2215 cof
the Indian Railway Establishment Manual shows that these
substitutes are engaged when the regular railway ssrvants
ars on ledave or when there is non-availability of permanent
or temporary railway servants and when such post cannot be
kept vacant. He, therefore, submitted that when the
permanent or temporary railway servants report after

their leave, or no more work, the substitutes cannot claim AL

their right to continue., He,submitted,that the service

deficiency of staff as and when required,a53'i£

or
o) shortagez@f the work can be managedhdfhthe 2

lkhexistiﬁg egular staff or when the staff on leave, reportei.

Back the railway administration is not under any obligation

continue
o</ - the substitutes. He supmitted that the respondents

-—

¥

have neither retrenched the applicants nor termimsted their
services _ on 30th November, 1987 but as it was not in
necessary to engage them or as the respondents were not

AL -
their need, their engagement come to an end. EKEa submittedz



\% |
s 12 :

that even if the applicants have acquired temporary status, becau-
se of their previous spell of working, they cannot claim continu-
ity of service when there was no work for them. He submitted that
when the railway administration can menage its work by existing
regular staff, it was not necessary to continug the engagement
of these substitutes. He submitted that, therefore, this is not a
case of termination as alleged but it is not a case of non-engage-
ment and when the contingency exists, they will be reengaged. This
submission of the learned advocate for the respondents has much
substance. Even reading Rule 301 of Indian Railway Estaklishment
Code Volume I Fifth Ecition also when a person ( Temporary Govt,
Servant ) without a lien on a permanent post, under Govt, is
appointed to hold a temporary post or to officiate in a permanent
post, he is entitled to no notice of the termination of .is servi-
ce if such termination is cdue to the expiry of the sanction to
the post which he holds or the expiry of the offciatiny vacancy.
Therefore, even temporary railvay servants are not entitled to
any notice in the above circumstances, In the instant cases, the
applicants are mcre substitutes and as okserved above on
30.,11.,1287, it was not at all necessary for the respondents to
ccontinue the engagement of the applicants and therzfore they
are not continusd, but it is not a case of termination or retren-
chment and they will be reengaged by the respondents whenever they
are ncedeé, Therefore, we find no substance in the case of the

licants that they were retrenched or terrminztecd on 30th

er, 1987, Thus, even if the applicants have acguired tempo-

%
rary $fptus, they are not entitled to any notice beczuse they
Lo Le sﬁgititutes an¢ thelr services are not terminated or retren-
‘@ '

ched, sbut they are not engaged after 30th Noverber, 1987, as they
M mmegwére not ne=ded and these are the cases of non- engagement for
want of vork,

«ed3.,
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16, It is also alleged by the applicants that the respondents
have retrenched them in violation of the provisions of
Tndustrial Disputes Act and Industrial Disputes ( Central )
Rules, 1957, None of the applicants has completed continuous
service for 240 days in one year or 120 days in a peripd“of six g by
months before 30th November, 1987, We have examined £%e particule
ars of the serviceFard and as none of the applicants has Y
ccmpleted the said pericd as menticned above, their cases dé not’,
fall under 25 B of the Industrial Disputes Act &and hence éhere

is not of retrenchment by respondents and no infringement Section

25 F of I.D, Act.

174 It is also the - . case of the applicants that one Smt,

Manu Kala was called for screening anc for giving her a regular
appointment in Class IV as per the order of the respondents dated
23,12,1987, It is the case of the applicants that if this
substitute can be screened and given a regul:r appointrent and
the apolicant shoulc not be given such appointment anc ;hysimilar
trecatment shouldé not be given to the applicants.. The :esponden:s
have denied that Smt. Manu Kala is similarly situaéed.'The
learned advocate for the respondents submitted that the case of

Smt. Manu Kala was. abcut the relaxation of upper age limit, and

their case cannot be compared with the applicants., We agree with T

sion on that point that the applicants’ caselis not at
at of Smt, Manu Kala.
&t j

Unin S0 S,
e . . . . . x
Qm@frthe,a;pllcants are continuzd except their bare allegation in

zgé:applications, and therefore, there is no discriminaticon or
arbitrary action on the part of the respondents.

19. We have considered all the points involved in these case,
and we finé that the a_plicants have failed to estzblish that
the respondents have retrenched or terminated their services on

30th: November, 1987, as alleged by them or that the respondents’
IS I
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action was either arbitrary or discriminatory or that it was
against tre provisions of the Industrial Disputes Act., We also

holqvthat the applicants have not proved that they are entitled

sd,/- A , ' .
. Safi.
( R .C @ Bh att ) 3 ' !
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