IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH

0.A. No. 219 OF 1988

Rk AXE.
DATE OF DECISION _ 1-10-1991.
harsk Wb iEholanl & Pre. . Petitiony g,
b Pl ide SRS, Advocate for the Petitioneri®)
Versus
Union of India & Ors. : Respondent s

Mr.Mikesh Patel for Mr.Jayant Papgllvecate for the Responacun(s)

o

CORAM .
The Hon’ble Mr. M.M. Singh, Administrative Member,

The Hon’ble Mr. S.Santhana Krishnan, Judicial Member.

1. Whether Reporters of local papers may be aliowed to see the Judgement? ()/g

(89

To be referred to the Reporter or not? NG v'
3. Whether their Lordships wish to see the fair ccpy of the Judgement? Np

4. Whether it needs to be circulated to other Benches of the ' ribunal? My -
MGIPRRND —12 CAT/86—3-12-86—15,000 : : %




1. Bharat M, Vithalani,
2. Ashok K, Vaida,
3. Ishwar B, Baraiya,
All C/o. Bharat M. Vithalani,
Opp. A.C.C. Main Gate,
Birla Plot, Dwarka. es.s Applicants.

(Agvccate:s Mr, J.J. Yajnik)

Versus,

1. Union of India
(Notice ©f the petiticn to be
served throcugh the Directcr
General of Doocr Darshan, Mandi
New Delhi,)

2. Shri Patro,
Diirecteor of Doordarshan Kendra,
Thalte j, Ahmedabad,

3. Shri B.R. Patel,
Stetion Engineer, Doordarshan,
K@ndra, warkap escee Resp‘:'ndentso |

(Agvscate: Mr.Mukesh Patel for
Mr., Jayant Patel)

JUDGMENT

0.A.No, 219 OF 1988

Dates 1=10-1991,

Per: Homn*kle Mr, M.M. Singh, Administrative Member.

This original application filed under secticn
19 of the Administrative Tribunzls Act, 1985, by fhe
" three applicant casual labour employees of Docordarshan
Kendra, Dwarka prayed for regulerisation of the
applicants from the date of their respective entry
into service., Relying on Supreme Ccurt decisions in
cases of casual labourers of other departments and
regularisation of similarly placed employeces of
Donrdarshan, discriminatory treatment is alleged. It
is averred that the applicante' namss have been
registered with the Employment Egchange., It is further
averred that the applicants were interviewed for the
post of helper but not selected. It is further averred
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that when the respondents asked Employment Exchange,
Jamnagar, tc send names of candidates for the post of
helpers, the employment exchange replied saying they

were nct in a position to forward namss of candidates

and that they had no objection to dirsct recruitment

by respondents, It is further averred that the applicante
came tc be appointed helpers on ad hoc basis with effect
from 12.2.1988 pending form=lities which appointment,
according to the terms stipulated in the appointment
order, c nferred no right to them for appointment against
a reguler post, It was latter alleg=d that the
applicants' service came to be terminated during the
pendency ~f the application despite their having put

in m>re then 240 days of service., A relief against
termination also came to be added at this stage. The
names of =11 the three applicants coming tc be referred
by the Employment Exchange to the respondents, the
respondents, by their letters of 8.5.1986 addressed to
each, had called them tc appear cn 15.5.86 for recruitment

f-r the post of helper,

2% The respondsnts' reply is tc the effoct that the
applicents as casuzl labourers were given work when

work was available and with recruitment of regularly
recruited perscns in interview held on 19.1.88, there is
n> work for the applicants who got themselves

registered with the employment exchange in February 1988,
July 1987 and May 1988 respectively., It is further the
contention of the respondents that question of termina-

tion of service of daily rated employces does nct arise.

3 In the rejoinder, date ~f commencement of
engagement >f aprlicants as casual labourers has been

disclosed as 1.2.84, 24.7.85 and 26.2.85 respectively.,
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The averments of the respondents that the applicants
were engaged on purely casual basis in a month as and
when required is denied and it is alleged that the
applicants were cnly being given break on Sundays of
every mcnth, It is also disputed that respondents have
made any regular dappointment against the vacant posts
which, according to the rejocinder, still exist.
Termination of service with-ut complying with the
provisicns of Secti-n 25 F of the Industrial Disputes
Act has been alleged and status of applicants as
workmen and of the respondents as industry claimed and
attributed. It is alleged that though the Trisunal
directed the respondents to ccnsider the represanta=-
tion for regularisation of the applicants, the

represéntations were nct considered and, on the

contrary, their servicss terminatied.

4, The learned counse2l of the applicant made
written submissicns of his arguments claiming work
from 1.2.84, 24.7.85 and 26,2.36 respectively on the
basis of certificates produced at pages 21,23 & 25
respectively, We notice that these certificates
issued by Statlon Engineer are on the lines that so
and so is working as helper on temporary workcharge
basis for the last so and so number of years, that

s> and sO is @ hardwocrker and his conduct and work

is satisfactory and best in the carcer wished. The
signatory is B.R. Patel,Staticn Engineer. It is clear
from the contents of the certificates thit the same are
nct intended to be cfficial piupers and do not furnish
details of numter ¢of days cof engagement of =ach
applicant, Service uptc 1.6.38, the date of termina-
tion ¢f the threse applicants, has been claimed. It

is further argued that the regularisation of service

cf persons whose names have been given by the applicant
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is not denied., Benefit of aspplicaticn of provisicns of
circular dated 7.5.85 instructing that casual labourers
be regularised even though their names not sponsorad by
the employment exchange is claimed. Relidnce has been
placed on the judgment in M.M. Unnikrishnan Vs. Supdnt.
of Post Offices (1990) 13 ATC 250 in which is stated to
havs been held that the condition of being recruited
before 7.5.85 in Government ¢f India's cffice memorandum
of 7.5.85 for regularisation of service is unsustainable,
arbitrary and illegal. It is also argued that two
perscns were recruited after termination of service of
the applicants which is viclative cf Secticn 25 H of the
Industrial Disputes Act as held in Bharat Pandya Vs,

State ~f Gujarat, 87 (1) GLR 337.

S Mr, Mukesh Patel, learned counsel for the
respondents, argued that no eyidence has been produced

by the applicantsts prove 240 days -f engagement to

claim application of the provisions of the Industrial
Disputes Act. He argued that the Industrial Disputes Act
contains no provision for regularisation of employees

and prayer in that connection in the application is not
legal. He submitted that the applicants are daily wagers
for whom no posts exist., He also said that the applicant
No.1l has been appointed after consideration on a regular
post after following due priocedure., We find corrobora-
tion to this in the respondents' counsel so informing
this Tribunal on 8.3.1991 and alsc infrrming it is

likely that other two applicants also would be taken
back. This figures in the prcceedings dated 8.3.1991 |
of this Trisunzl in this case, i
6. It is clear from the rival pleadings and argument%
that this is a case of engagement of three applicants as

casual labcurers. appointment letters ~f the applicants

as casual labourers not produced, we have no miterial
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to know the terms and conditions ¢f appointment of

the applicants. May be, for the engagement of casual
labour for casual work arising on day to day basis, no
appointment letters are issued and they are hired as
available and work given when available. Frcm this
apparent nature of the engagement of the applicants,
service security relying on the prcvision of the
Industrial oisputes Act against termination claiming
engagement of more than 240 days is sought, In the
provisions of section 25B of Industrial Disputes Act,
continuous service has been defined as consisting of a
period c¢f uninterrupted service including service
which may be interrupted on ac€ount ~f sickness or
authorised leave or an accident or a strike which is
not illegal, or a lock-out or a cessation of work which
is not due to any fault on the part of the workman and
for a person of the category ~»f the applicants
completion of 240 days during a pericd of 12 calendar
mcnths preceding the date with reference to which
calculation is to be made. In the case before us, as
the date of terminati-n is alleged to be 1.6.88,
engagement on work of 240 days in a period of one year
backwards from 1.6.88 has to be shown. Nc such
material to support such engagement has been placed
before us., Orders of appointment dated 12.,2.88 as
helper in payscale 800-15-1010-EB-20-1150 have keen
produced. Counting days from such appointment upto
termination date c¢f 1.6.88, it wculd be seen that the
applicants have n»>t even put in four months of service
as regular employee. The crder says that the
appointment is on ad hoc amd provisional basis for the

time being pending completion of formalities,

8. No clear case is thus mide ocut for us to

exercise jurisdiction of the nature of Article 226 of
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the Constitution in which respsct alone, as held by

a five member bench of this Trilunal in A,Padmavalley
V/s, CPWD & Ors, III(1990)CSJ(CAT) 384 (FB), this
Trikbunal may exercise jurisdiction in cases seeking
protecticn of provisions of Industrial Cisputes Act
and not in cther cases where applicants should

exhaust remedy of approaching the Industrial /Labcur
Court. Part cf para 38 of this judgment is reprcduced
below:

" In ocur view, one such situatiocn
would be where the competent authority ignores
statutcry provisicns or acts in viclaticn of
Article 14 of the Constitution. Further,
where either due to admission made cor from
facts apparent on the fact of the reccrd, it
is clear that there is statutory viclaticn,
we are of the opinicn, that it is open tc the
Trirunal exercising power under Article 226
tc set aside the illegal order ¢f termination
and to direct reinstatemént cf the employee
leaving it open tc the employer to act in
acccrdance with the statutory provisicns., Tc
this extent we are c¢f the view that alternate
remedy cannct be pleaded as a bar to the

exercise of jurisdiction under Article 226."

To begin with the petiticn filed was for
regularisaticn. The step of regularisation has to

be taken cn the basis of senicrity of persons
eligible for regularisation. No evidence has been
produced to show the relative posiﬁion of the appli-
cants if eligible for regularisation with others
eligikle. The names cf some persons regularised have
been given but without producing evidence cof relative
senicrity position. But in such a case, the allega-
tion, the nature of relief and pleadings should be cf
the nature of supersession for regulcerisation from the

date any junicrs are regularised.
<
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8. In visw -~f the above, the applicants have
hot substantiated their claims or allegations. The
applicants are free tc aprroach the concerned
Industrial /Labour Court with required evidence and the
Labour/Industrial Ccurt can also collect required

to

evidence to come to proper conclusicns on such evidence/

give proper relief to the =pplicants,

9. The applicatisn thus has to be dismissed, We

hereby do so withsut any order as to costs.

10, We should clarify that irrespective of the
ab>ve order, the respondents are at liberty to grant
regulerisation to twe applicants as granted to one

of the applicants,

’,/t.__-a
.Santhana Krishnan) (M.M. Singh)
Judicial Member Administrative Member




