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O.A. No. 200 - "OF " 1988
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DATE OF DECISION _25-04-19°1

Shri Shiva Jiva Parmar,

___Petitioner

__Shri M.D.Rana ___Advoacste for the Petitioner(s)

3

Versus

¢ s B i ; ers :
Union of India and others Respondent

Shri N.S.sShevde

Advocate for the Responaein(s)

CORAM :

Administrative Member

The Hon’ble Mr. M.M.Singh

\

Judicial Member

The Hor’ble Mr. S.Santhana Krishnan

L Whether Reporters of local papers may be allowed to see the Judgement?
2. To be referred to the Reporter or not?

3. Whether their Lordships wish to see the fair copy of the Judgement?

4. Whether it needs to be circulated to other Benches of the Tribunal?
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2h Shiva Jiva Parmar,
r Parahuram Pottery Saparse,

‘ Versus
The Union cf Incia,
Notice to the G.l.,

l. |Western Railway,
Churchgate,
Ecomkay,

2. |DRM Vadodra :ivisicon,
Vadcdara,
Western Railway,

3. |Health Inspectcr,

Dhrangachra Railway 3tation,
Dhrangachra,. .« Respondents,
JUDLDGEMENT
OeA, ND, 200 OF 1SR3,
Date s 25=04-1991
Per : Hon'ble Mr, S.Santhana Krishnan :Judicial Member

The applicant had come forward with this

¢ .

application under Secticn 19 of the Administrative Tribunals

24| The pain grievance cf the applicant is that
he was initially taken in the Railway Service as Khalasi

on|2lst Sept,.1968 and was working as casual labourer till

‘ )  a-
1986. He was apvointed as a Safiwala Khalasi: in the pav
scale of Rs.750-240, by the memorandum dated 2nd July, 1987,

1 - , .
e |\was working as substitute from 25,9.1985, le was apnointed

temporary safiwala with effect from 22nd December 1986

(0]

he Railway Medical Officer alsc oranted him the vhysical

fitness certificate on 2lst S eptember, 1985 his
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tigness for 'C' 1 Category. It is a rude shock and surprise

(+
o
QJ
(—1’
e
16)]
U
o
J
D
3
)..J
H
L
o
2
o
o
ot
ﬁ.
5
-
6]
]
o
D

a medical Memorandum

on |23=12=-87 declaring him unfit for the nost of safaiwala,
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He w orally given the marching order from the Railway

Service, He was told that he is not fit on acccunt of his
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> visicn test, Even if the vision acuitv is

not proper no rigid standard is strictly adhered to with

edardéd to the inferieo oSt ik he c whni } |
regarc to the infericor post like the one which the anplicant

S T o . L "
hald, Further, the Railway Establishment Manual, statestha
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when a Railway servant fails in vision test or otherwise phy-—
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performing befcre his unfitness, everv effort must be made

by ithe Railway Administraticn tc offer him the alternative

employment, As he was not given any notice onrior to terminati n

ancias he was not offered alternative emmlovment the ora
- , o h

e 1rmi ek @) = neot = 7 ! £ = = = = = 3 i
erminaticn is nct Vglld and hence he has come forward with

this| application for setting aside the oral terminaticn and
claiming back wages,
3 The respondents point out in their replv that the
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', required to be medically examined
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intment as safaiwala,

He was| examined by the Divi
|
| v por

. e
was zggn; medically unfit

Sional Medical Officer Sabarmati and

sare, and hence he could not

...4.6.
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Since
by respondent No.3.éth§ aonlicant was screened and placed

lon panel,. he was sent for medical examinatiocn as per the

Ylettgr dated 23.8.1979, As he was found fip;he was appointed

| previsionally as a temparary safaiwala. As per letter

3 | dated 2-7-87 the applicant who was a substitute toc be first

| sent for mecdical examination in C/1 category for safaiwala and

"1 ' substitute safaiwala., Subscqguently he was found unfit on

account of his failure in the vision test. No relaxatiocn

O

is allcwed in certain cases and it is not apnlicable to the

on of offering alternative
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employment tc the applicant as per Chapter XXVI of the Indian
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is not applicable to the
case of applicant, No notice is reguired to be given as the

applicant found unfit in the medical examination., Hance the

applicant is not entitled to claim for any relief,

Lor

4, Heard Mr.M.D.Rana and Mr.,N.S.Shevde, learned counsel

for the applicant andéd the respondents respectively., We have

in their reply that when the applicant was originally screened

\

and nlaced cn panel, he wasgsnt for medical examinaticn,Annexure

It is the ccntention of the responcents that the

| le responcents that the applicant -
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worked as Safaiwala, he was screened for the post of‘
safaiwala by the screening committee. He was therefore,
required to be examined by the Medical officer before his
regular appointment as safaiwala. Accordingly he was examined
by the Divisional Railway Manager, Sabarmati who found him
medically unfit as per Annexure R-I, the certificate dated
18.2.1988. It is pointed out in the certificate that the
applicant is not having the vision test as required under

the Rules,

6. Mr.M.D.Rana, counsel for the applicant points
out, para 2302, the terms and conditions applicable to the
Railway Servants asm which states that the service of a temporars
railway servant shall be liable to termination on 14 days!
notice. On this aspect our attention was drawn to a decision

reported in 1981 L,I.C, P, 219, (T.Rateeshbabu, Vs. Loco

Foreman, S.Railway, Shoranur and another), wherein it is

L eX ™
clearly pointed out akt even a casual labourer having worked
for a prescribed period, is entitled to this notice. Even
if he was found medically unfit, he was not liable to be
terminated otherwise than by the notice postulated under
para 2302, Admittedly in our case the respondents failed to

sefve any such notice, on the applicant. Hence the order of

oral termination is liable to be set aside even on this short

ground.
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7. Even otherwise our attenticn is draw
Manual par@8 2601, to 2605, They contemplate that a

gservant who fails in a vision test cr otherwise be

#hfs ically incanable of performing the duties of the

very endeavour should be made to find alternative

)]
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cr him as expediticusly as possible. A perusal

af cur case show that though the resncndents found

ngtive employment as nrovided in vara 2601, This

mandatory and thoucgh the re

provisicn of this chanotar is not applicakle tc the

are unable to substantiate the same It is evi
‘ . i i dails

R-T, cated 14.,1.1922 nc attempt is made to fcund h

which he cccupies should not be Cischarged forthwith but

employment

aoplicant is unfit for the post of safaiwala as ver Annexure

im a alter-

provision is

that the

arplicant they

nt that a-
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as the respondents received the medical certificate dated

14,1.1988, they have chosen tn terminate
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applicant brakly without providing any alternative emnloyment *
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T s and 1%: violates @ the

para 2601, It is for the respcndents
a#tﬁrnatlve employment to the asnlicant ané if he

accept th= same then the resoondents can consider

aljion of his

ngtice to the a-plicant kefore termination as per

.
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mandatory

to nrovide
refuses to

~ termin-
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ces., As the respondents failed.teo give any
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para 2302 of th



=%

t
.

B licant as per para 2601, we £find n

to ke set asice, It follows
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