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I:}N THE CENTRAL ADMINISTRATIVE TRIBUNAL

AHMEDABAD BENCH

) >

0O.A. No. 179 OF 1988
TANO
DATE OF DECISION 29.7.1991
Som Dutt Mshindra, Petitioner

Mr. S.V. Raju,

Versus

1

Union of India & Orsi Respondent:

CORAM :

The Hon'ble Mr. 1. M. Singh, Administrative Member

ii, Le

The Hon’ble Mr. R.C. Bhatt, Judicial Member.

Whether Reporters of local papers may be allowed to see the Judgement ?:/-v

To be referred to the Reporter or not ?
Whether their Lordships wish to see the fair copy of the Judgement ?

Whether it needs to be circulated to other Benches of the Tribunal. .

Advocate for the Petitionergs)

Advocate for the Respondent(s)
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Som Dutt Mahindra,

won cf Gangaramji,

currently residing at

3=-G-20, Sector II1I,

Vaishalinagar, Ajmer. o R Applicant,

(Advocate: ¥r.S.V. Raju)

versus

l. General Manager,
Western Railway, having
Of fice at Churchgate,
Bombay .

2. Divisicnal Commercial
Superintendent,
Western Railway,
Rajkot;

3. Divisiconal Rail Manager,
Western Railway,
Rajkot Division,
Rajkot.
4, Divisicnal Acdcounts Officer,
Western Railway,
Rajkot Division,
Rajkot. essss Respondents.

(Advocate: Mr,B.R. Kyada)

JUDGMENT

O.A.No, 179 OF 1988

Date: 29,7.1991

Per: Hon'ble Mr., M.M. Singh, Administrative Member.

The applicant's main allegaticn in this
original applicaticn filed in this Iribunsl under
section 19 cf the Administrative Tribunals Act, 1985,
is that although he, as Railway employee, had opted
for Liberalised Bension Rules (LPR for short) his
application was celiberately not submitted for
vindictive reascns as he had not vacated his rented
premises the landlord of which premises was a close
relative of C.D. Badgel, the Divisional Commercial
Superintendent, He therefore prays for direction to

respondents to pay him retiral benefits c¢n the basis

“on Z of L.P.R all through,
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paid pension. Replies on similar lines to applicant
kept ccminyg by letters dated 11.12,1987, 21.12.1987
and 2,2.1988. Intervention of the Western Railway
Employees Union failed to get him pension, The
applicant avers that had he known that his
representation had not been forwarded, he would have
given an additicnal option in 1975, Principle of
promissory estoppel is raised against the Railway. The
applicant argues that in any case the cbjection against
grant c¢f pension is technical. He alsp avers that he
had returned to the Railways the benefits he had
received under the SR PF Rules which amount remained
with the Railwéys for more thdn cne year cnly to be

by the applicant economic
taken back/because of higs / compulsions as pensicn
was not paid. He had expressed his readiness to return
this money again. The applicant further argues that
the Railway had given further Cpportunities for option
which were however nct brought to his notice and he

could not give fresh option.

4, The decree in thé8 Civil Suit above gave relisf
to the applicant against the crder of compulsory
retirement but says nothing abcut pension. Applicant's
representation dated 4,.8.1975 after the decree addressed
says
to the Divisicnal Superintendent Rejkot/on the subject
of pension:"...... please honour my option of pensicn
submitted to you already in time and arrange for my
pension arrears of pensSion on refixation of my
salary ......." We notice that no date of option of
pension figures in his representation. It does not
igure in the application either which n-:vertheless
contains the allegation that hies cption was not
daliberately submitted. To which authority the

applicant gave the opticn and tc which authority this

( authority was required to submit the option is also
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that the representation dated 4.8.1975 the applicant

submitted to the Divisicnal Superintendent Rajkot does
reveal the applicant's desire to come on to LPR and
this appears to be the first expressicn of such desire

appl icant conveyed to the authcrity.

e Mr. Raju, learned counsel for the applicant
relied upon (unrepcrted) judgment dated 11.11,1987 of
Bombay Bench of this Iribuncl in T.A.No. 27/87,
Ghanshamdas Vs, Chief Personal Officer, Central Railway,

against which the R:iilways had filed Special Leave to

b =

ppeal No, 5973/88, The Supreme Ccurt did not find

the case fit for interference under article 136. The
ratic decided disce rnible in this judgment is that
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spells of periods was arbitrary in the light cf the

(

fact that the cprortunity for option existed before
and after these spells, As it is not the contention
of the applicant that he had exercised the coption
during any such blank spell which came to be rejected
and cur finding above beinc that the applicant has
failed to substantiate that he had infact exercised
the option during the period of his service the ratio

in the Bombay Bench case does nct apply to his case,

6. Giving our anxicus consideration to the facts

-

the case, we notice that the implications

T

of the fact that the applicant was due tc superannuate
on 6.1.,1971 but was compulscrily retired with effect
from 4.6.1988 which order was held by the Civil Sourt

judgment dated 28.2.1975 to be illegal, inoperative

o
p

(

and void and the applicant directed to be deemed to

¥ 5

in service upto the time he reached the age of

58 years on the question of exercise of pption were not

b fod s
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taken up by Mr. Raju, The application is also silent

- 8 =

about the same. This perhaps because of the rosition
taken but not Substantiated that the applicant hag

given the option before while in Service,

7. In terms of the Civil Court order dated

28.2.,75, the applicant was de-megd to have retired on

6.1.71 instead of on 19.6,1968, the date of his

cempulsory retirement, This necessarily implies that
the period between 4.6.1968 and 6.1,.1971 which would
have been available toO the applicant to éXEfCiS@ his
c¢ption became unavailable because of the compulsory
retirement order. Aas the applicant was deemed to have
continued in service during this sepll, whatever
service benefits he cculd avalil during this periogd
would also be de=med to be available to him, This
should naturally envelop the opportunity to exercise
the opticn for LPR application and therefcre and thus
viewed thes contents of the applicant's representation
dated 4.8.1975 addressed to Pivisicnal Superintendent
Rajkot Divisicn, Rajkot, unmistakably articulating
the applicant's desire to come over to LPR is liable
to be taken as his option though the representation
may not contain the option in proper form presumably
prescribed for exercising such coption. We feel that
compliance with exercise cof cpticn in proper form if
prescribed can be waived in the above peculiar

! > Wwho se=ms to

D
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circumstances of the applicant's cas
have adopted an illadvisegd posture in vainly trying
tc appear credihle in saying that he had exercised
the option before. He should have been frank and
candid in this regard. The opportunity tc make such
opticn in 1975 as if made between 4.6.,1968 and
6.1.1971 constructively fell to the applicant

necessarily as a result of the Civil Court judgment
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above dated 28.2.1975, We therefore hold and direct
that the applicant shall be deemed to have exercised
the copticn for LPR application between 4.6.1968 and
6.1.1971 though he made the articulation ther=cof in
his representation dated 4.8.1975 addressed to the
Divisicnal Superintendent, Rajkct Division, Rajkot.
Wwe take note here that the respondents have nct
objected to the application on grounds of limitation
may be because cf the since undisputed position in

law that pensicn is a recurring payment liable to be

&

' received every month,
Se In vizw of the abcove, we allow the application

with following directions to resp.ndent No.3,
Divicsional Railway Manager, Rajkot Division, Rajkot

and the aprplicant :-

(i) The applicant shall be paid all retiral
benefits including arrears therecf cn the
baslis that he had validly ocpted for
applicaticn of LPR within three months
of the date of the applicant'’s returnin
to respondent No.3 all the retirement
benefits received by him on the basis of

SRPF Rules.

(ii) The applicant shall make the above
peyment within three months of this order
failing which this crder will become
inoperative with no consequences thereof

on the Railways.

(iii) No interest shall be charged on the
amount falling due to the Railways from

the applicant or due to the applicant
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from the Railways as

order provided the re
are made within the above prescribed

fos 1 |
perlioas,

There are no orders as to costs.,

_ A
NS

t) (M.M. Singh)
ember Admn. Member




