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LIN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
AHMEDABAD BENCH 

/ 	\.) 

O.A. No. 	179 	OF 198 
Nox 

DATE OF DECISION 2.7.LI 

ürr : 	 Petitioner 

Advocate for the Petitioner) 

Versus 

Unj 	f i:±. 	 _Respondent 

11:. i... Iyaci, 	 Advocate for the Respondent(s) 

CORAM: 

The Hon'ble Mr. 	 . 	 i:er. - r. 

The Hon'ble Mr. 	 Ji icial J'••rnnr. 

Whether Reporters of local papers may be allowed to see the Judgement ? ' 2- 

To be referred to the Reporter or not ? 

Whether their Lordships wish to see the fair copy of the Judgement ? 

Whether it needs to be circulated to other Benches of the Tribunal. 
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Som Dutt Mahindra, 
bon of Gangararnji, 
currently residing at 
3-G-20, sector III, 
Jeiish1inagar, Ajmer. 	 .... 	ipplicant. 

(Advocate: J1r.3.V. i?aju) 

I r su S 

Ganeral Iianagcr, 
estorn Railway, having 
office at Churchgate, 
Bombay. 

Divisional Commercial 
Superin tendAnt, 
'iiestern Railway, 
Rajkot; 

Divisional Rail Nanagr, 
bestern Railway, 
Rajkot Division, 
Rajkot. 

Divisj0nal ACcounts Ufficer, 
4estern Railway, 
Rajkot 
Rajkot. 	 ..... Respondents. 

(Advocate: Mr.3.R. Kya(-qa) 

J U D G N N T 

O.A.No, 179 )F 1988 

Date: 29.7.1991 

er; i-ion'ble Mr. N.M. Sinjh, Administrative Member. 

The applicant's main allegation in this 

original application filed in this £rihunsl under 

section 19 of the Administrative Tribunals Act, 1985, 

is that althoujh he, as Rilay employee, had opted 

for Liheralised pension Rules (isPR for short) his 

application was Jeliheratsly not submitted for 

vindictive reasons as he had not vacated his rented 

premises the landlord of which premises Was a close 

relative of C.D. Badgel, the Divisional Coninercjal 

uperintencient. He therefore prays for direction to 

respondents to pay him ratiral benefits en the basis 

of JJP.R all thr;ush. 

I' 
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2. 	rhe material facts of the apolicant's case 

are that the cipplicant was due for superannuation 

on comeletion of 58 years of age on 6.1.1971. But 

before that, he was, by order dated 5.3.1968 of 

Divisional Personnel Jfficer allegedly issued on 

direction of the Divisional Commercial Superintendent 

(S for short), corneulsorily retired with effect 

from 4.6.1968. He successfully challenged this order 

by filing Civil b.uit No. 561 of 1971 in the Court of 

the Civil audge, senior Djvisjn, Rajkot. The suit 

was, only on the issue of retirement, c'ecreed in his 

favour on 28.2,1975. As a result of the decree, he 

was eerned to hcive retir 	on sucerannuation on 

-3.1. 1971. 

5. 	r :h: d:cr 'a aSc. ie, 	ee :1icenb oroci 

a 	Divioinal Euperintenuent cijkot on 4.5. 1573, 

3iote from the epul icat ion, u to hon ur the 

:eIicant's option for -:enSion submitted  

2hjs letter was followed up by reminders an:. I. 	representations which remote: d fee ii  

--e-cund Apea1 Jo. 58, the 	ore .OL r 	OT 0-C- 0 

ie:rder dated 19.4.1979 that if the apelicant har 

o :edered his pension as pt- r the rules, absenc: of 

of continuance of service in a coo' 

rvant has actually heen reinstate:: eec 

:rved till he has retired cannot prevent h:Lm free: 

.-•:ns ionary be-n efits. This observation is consist -  or 

uith the ooSiticn that the applicant is to be doerne3 

have remained in continuous service upto 0et-

of his superannuotion. Further rapresentat:L iie fe 

rue applicant followed. It was only by letter datef 

15.1.82 th.et the rcsprndents informed the applican1 

:cot h.c had given be option and also by letters 

h 	 - 	a 
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paid pension. Replies on similar lines to applicant 

kept c:minj by letters dated 11.12.1987, 21.12.1987 

and 2.2.1983. Intervention of the hestern Railway 

Employees Unicn failed to get him pension. The 

applicant avers that had he known that his 

representation had not bcon forwarded, he Would have 

given an additional option in 1975. Princiele of 

promissory estpel is raised against the Railway. The 

applicant argues that in any case the objection against 

grant of pension is technical. He also avers that he 

had returned to the Roilways the benefits he had 

received under the SR PF Rules which amount remained 

with the Railways for more thin one year only to be 
by the apolicant 	economic 

taken back'because of his. / compulsions as pension 

Was not paid. He had expressed eis readiness to re-turn 

this money again. The applicant further argues that 

the Railway had given further orportuni-tjes for option 

which were however net brought to his notice and he 

could not give fresh option. 

4. 	The decree in the Civil suit above- gave relief 

to the applicant against the order cf compulsory 

retirement but says nothing about pension. Applicant's 

representation dated 4.8.1975 after the decree aJdrce gad 
says 

to th Divisicnol superintendent Rjkot/on the subject 

of pension:`...... pls hnour my option of pension 

Submitted to you alr:-:ady in time and a.rranqe for my 

pension arrears of ensiori on ref ixatior-i of my 

salary ........' We notice- that no date of option of 

pension figures in his reeresentation. It does not 

figure in the application either which n:vertheless 

concains th allegation that his option was net 

deliberately submitted. To which authority the 

apelicent pave the option and to which authority this 

authority was required to suemit the option is also 
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nob stated in the application. The underlying 
that he 

allegation is against the DOS/was acting vindictively. 

3ut was the optic.n submitted to the DOS or was to be 

-11 nitted to the DOS by the authority to wham the 

iicaflt submitted 15 not disclosed. In the second 

ppeal in the High outt only a declaration of 

ontinuity in Service was scurjht perhaps because of the 

prehension that if treated as not cantinuous, the 

)plicoflt may not he given penSion. The appeal was 

La fact withdrawn. It is only in ra rcaentatiun dated 

.4.1981 (Annaxure-3) made after one Lhclakia, API 

ajkot, rrt the applicant and :abrJ. 	querry iibnut 

oLe option that the ap:lic ant first disclosed the date 

his Opti;n as 1.12.1967 sent to LOS office ajkot 

th papers like leave ap1ication. It is also for the 

t ima disclosed in this rnarssentation that the 

icant had, on irectian of DS iajkct, approached 

,jkot wh had called his clork 

1:nrred to th: rsc..rds end said that 

E enSion option cannot he finalised till the 

estiun of illegal retirement of the aeplicant is not 

Ln4lised 	irrmlying thereiW that the ension option 

ot that time. Now this averment 

ys a lie to the averment that the 

. 

	

	ittcd the option of tho 	:licant. It 

t with passage of time, e:change of 

mere anomere 

a 	 rorn inottcn5 

viously aimed to strengthen, tee weak stand that he 

sod submitted his option for 	In a latber 

onoresentation dated 25.5.81 (annex. J celly.) losition 

--is further improved by s:ein that the anplicant had 

;.iuWn postal receipt to API Dholakia of having Sent 

( .- 
his option to - dcjal, LOSaLcb, hs ass out La 
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victimise him. If the apeticant p sescT such a 

costal receipt, 	 he would have furnished t:iis 
piece 

most important/evidence with this JA and in other 

roprsentations before. This recipt would have 

clinched the issue perhaps oven before the 

spondonts. 

	

	aprasentatien dated 25.4.1982 states 

axat if the JJ4 office Rajkot has lost his option form 

Io17, a special case for sanction of 

made cut with the applicant 

having accepted his r-tiral bsnef its under the 3P' 

£u1es jtht any protest, as averred in the 

to 	 rese .nda'nts • rtacxly and as disco rnihle frm aep Lic ant's 

rmants and record, and tn fact that frosh 

Lrcumotanti:l grounds keft criOinaoinx hit Ly bit 

progressivE: repro sontations, there is reasonable 

rhability for and circurn :rantial evidence for us 

to take the view that the applicant has failed to 

show that he had exercised the option. The fact 

that he had returned the amount 0f the ret iral 

a 

 

..its he roceived under the SHPF ulcs only 

a::fic s to show his conduct under the pressure f 

oughts. rhe. Government of India launched 

a to improve the retiring ecnsicnevs' lot with 

affect from 1 • 1. 1973 and eension scheme started 

a)xerjnd financially more attractive. It is natural 

'hat at that juncture those who did not opt for LP 

uld suddanly have found themselves left a grat deal 

.oancia1iy disadvantaged and tharefore various 

f rca f:aul;g through court petitions, e cme 

.ar1ier, perhaps the lumpsum payment 

f retiral benefits under 	dules ap..red 

ettractive. This alon: mioht explain why the railways 

had to extend the last date for options oiphteen times 

Oti 0 11:09 over several Tears. However, it is clear 
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that the roer ecetation dated 4.8.1975 the appi icant 

submitted to the iviSiona]. Superintencont Raikot does 

reveal the aoplicant's desire to come en to PR and 

this appears to be the first exorcesion of such desire 

the 	apol icant cnvcyed to the authority. 

hr. Raju, leernod cuun-el Fr the applicant 

re1ie apon (unreported) judgment dated 11.l1.19f7 cf 

Gombay 3pnch cf this ribun.l in 1.A.No. 27/87, 

Ohenshamfas Vs. ChL:f Personal hficer, Central ailway, 

ogaint which the 	ilways had filed Specie]. Leave to 

Appeal No. 5973/88. J.'he auprome Court did not find 

the case fit for interference under rtic1e 136. fhe 

ratio decided dis rnible in this judgment is that 

f nial cf peortunitv to exercise c.ption for certain 

scells of oeric.ds was artitrary in the light of the 

fact tnat the op ortunity for option existed before 

end :f te r ths spells. As it is net the contention 

f the ap 1 icant that he had exercised the option 

during any such blank sxfLl weich came to be rejected 

and ur finding atove being that the applicant has 

failed to su9staratiate that he had infact exercised 

the option during the period f his service ,the ratio 

in the 3orab:y 3ench case does not eppiy to his case. 

Giving our anxiuS cansidcration to the facts 

end aspects of the case, we notice that the impi ic0t ions 

of the fact that the applicant was due to superaxmuate 

on 6.1.1971 but was comiaulscrily rtired with effect 

fr m 4.6.1968 which order was held by the Civil court 

judgment dated 28.2.1975 tc be iliogol, inoueratije 

and void and the applicant directed t be deemed to be 

in service unto the time he rechsd the age of 

58 years on the guosticn of exerc ice of pption were not 
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taken up by Nr. Raju. The ap1icatj 	is also silent 

about the same. This perhaps becu of the position 

taken but not substantiated that the applicnt had 
given the option before while in service. 

7• 	
In terms, ci the Civil Court order dated 

28.2.75, the applisnt was deemed to have retired on 

6.1.71 instee6 of on 19.6.1968, the date of his 

comoulsory retirement. This nCcessarily implies tht 

th period between 4,6.1969 and 6.1.1971 wiich would 

hove been evaj1blp to the appjjcnt to exercise his 

c.pbion became unavaj1abj because of the cornoulsory 

retirement order. As the coojicant was deemed to have 

continued in service during this sep11, whatever 

servjee bene_Fits he could avail during this period 

would also be de:med to he available to him. This 

should naturally envelop the opportunity to exercise 

the option forPi app1icetin and therefcre anP thus 

viewed th: centents of the apo1jcan-'s representation 

dated 4.8.1975 aciPressed to Livisional Uperjntendent 

ajkct Livi ion, xajkot, unmistakably articul ating 

the applicants desire to come over to LPA is liable 

to he taken as his option though the repro sentation 

may not contain the option in proper form presumebly 

prescribed for exc-rcisin such option. 	e feel that 

compliance with exercise cf option in proper form if 

prescribed can be waived in the above peculiar 

circumstances of the Cp'Dlicant's case who sems to 

have adopted an ii. lacivised posture in vainly try ing 

to appear credible fl Saying that he had exercjsEd 

the option before. He Should have been frank and 

candid in this raaard. The opportunity to make Such 

option in 1975 as if made between 4.6.1968 and 

6.1.1971 constructively fell to the applicant 

necessarily as a rsu1t of the Civil Court judgment 
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aboVe dated 28.2. 1975. 	e therefore hold and direct 

that the applicant shall be deemed to haive exercised 

the option for iPR application between 4.6. 1968 and 

6.1.1971 though he made the articulation thereof in 

his representation dated 4.8.1975 abdras sad to the 

Livisional 3uperintcnnt, Rajkot ivision, Rajkot. 

tlie take note here that the respoedents have net 

objected to the application on grcunds of limitation 

may be necause of the since undisputed position in 

law that pension is a recurring payment liable to be 

It 	
received 2very month. 

8. 	In vj:w of the above, we allow the apelication 

with following directions to resp;ndont No.3, 

Divisinal Railway Nanager, Rajkot Division, Rajkot 

and the  

The ap?licant shall be paid all retiral 

benefits including arrears thereof an the 

basis thet he had validly opted for 

acplicaticn of PR within three months 

of the date of the applicant's returning 

to rspcndent No.3 all the retirement 

benefits received ey him on the basis of 

3RPF Rules. 

The applicant shall make the above 

payment within three months of this order 

failing which teis order will become 

inoperative with no conSequences thereof 

on the Railways. 

No interest shall he charged on the 

V 

amount fallinp due to the. Railways from 

the applicant or due to the applicant 

ci- 
	 10/- 
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rrn thc ai1wcys osa result of this 

order pevided the respective payments 

are made within the above pm .cribed 

pc r iods. 

rhErp are no orders cc to costs. 

h 
(r•:.:. 	inh) 

3Un.icil i'moer 	 2 dmn • r1emte r 


