Jitendra S. Mehta,

Retired Dy. Post Master,

3/B, Shardanagar Co-cp.Hsg.Society,

Behind Panchayat Nagar,

University Roagd,

Rajkot - 360 005, eeees Applicant.

{(Advocate: Mr. M.D. Rana)

Versus,

1. Unicn of India,
(Notice to be served through
The Secretary, Ministry of
Posts & Tele-communicaticn,
Parliament Street, New Delhi).

2. Post-Master General,
Navrangpura,
Ahmedabad. eeeee Respondents,

8advocate: Mr.P.M. Rawval)

JUDGMENT

O.A.No. 11 OF 1988

Date: 22=3=91.

Per: Hon'ble Mr., M.M. Singh, Administrative Member.

The applicant has raised two grievances in this
original applicaticn filed under section 19 of the
Administrative Tribunals Act, 1985. The first is
against withholding the order of his promotion to
Higher Selection Grade-I. (HSG-I, for short). The
se€ond is about nonpayment of interest on delayed
payment of retirement gratuity. The two apparently
unconnectéd grievances and similar reliefs arose
on account of one and the same reason, namely a

disciplinary inquiry against the applicant.

- The applicaﬁt.supefannuated on 1.8.1986 from

the post of Deputy Post Master in the rank of

H3G-II. When he was on leave, an order dated 28.5.86

was issued to promote him to HSG-I rank, the rank in

Which he was officiating before he prcceedfﬁ,ﬂ’“/'
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leave, with immediate effect. But the order of
promoticn was not implemented. When he resumed duty
after leave, he was reverted from his officiating
position of HSG-I to HSG-II withcut following due
procedure for such reversicn. The applicant had, on
13.11.84, drawn sanctioned sccoter advance of Rs,3500/-.
However, he could not purchase the scooter within the
specified period of one month but purchased it later
and applied on 11.12,1984 for extensicn of time for
purchase. However he was gJiven charge sheet dated
19.6.86 under CCS(CCA) Rules 1965 rule 16 for the
delayed purchase of the scooter. This rule provides
for minor penalty. After the applicant submitted his
reply to the charge sheet, by order dated 11.9.1986
the proceedings were dropped on the ground that the
applicant had since retired and punishment of censure

was awarded.

3. Apparently because a charge sheet for
disciplinary inquiry was pending against the applicant
when he retired, payment to himxof retirement gratuity
was made after about a month of his retirement and no
interest was paid despite his representation and

provisicns of rule 68 and 69-C of the Pension Rules.

4. The respondents' reply is to the effect that

as the order of promocticn was subject to no disciplinary
case/vigilance case being pending/contemplated and as
the disciplinary proczedings were contemplated, the
order was not implemented. For the same reason,

payment of gratuity was withheld which was in

accordance with Rule 69(1) (c) of CCS(Pension) Rules

19772,
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5w We have heard the councel on both sides and

perused the record.

6. Action under rule 16 of CCS(CCA) Rules, 1965,
was taken against the applicant by the Senior
Superintendent of Post Offices, Jamnagar, by his order
dated 19.6.1986 on the imputation that having failed
to purchase the scooter within the stipulated period,
the applicant was askad to repay in fumpsum the amount
of scooter advance and as he did not, the amount was
recovered from him in instalmentS from his pay. It is
obvious that the procmotion order dated 28.5.1986 was
made before the disciplinary action., The order did
mention that the promotion was subject to the
condition that no disciplinary/vigilance case of the
type referred to in Directoratés instruction dated -
25.3.1972 read with instructions dated 8.9.1976 andg
13.12.1977 was pending in which case the matter was

to be referred to the office of Postmaster General
immediately., These instructicons have not been placed
before us. However, on a plain reading of the order
of promotion it is clear that when a disciplinary/
vigilance case is pending or contemplated, instead of
implementing the order of promoticn, the matter of
pending/contempl ated disciplinary/vigilance caseywas
to be repcrted to the Office of the Postmaster General.
This is as it should be for the order of promotion
having been issued by the Post Master General, he
should bes required to apply his mind to any
circumstances statedzgzme in the way of its implementa-
ticn and decide the further course of acticn about the
order. Instead of this to  take. nlace, at lower
formation was decided not to implément the corder of
promotion apparently without referring to the Post

Master General the reasons and awaiting his further
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instructions. In so far as this happened,

injustice resulted to the applicant as the authority
which issued the order of promotion did not apply
its mind to the circumstances visualised by the
lower formation to be coming in the way of immediate
implementation of the order. The Post Master
General could have, when informed, decided either
way, namely, t¢ not implement the order and the

cancel i+ or hold it in abeyance or to

implement it seeing the intrasic nature of the

-contempl ated disciplinary/vigilance action. It

could not be presumed that the Post Master General's
be
dscision would‘former only and therefore not refer
the case to him, Besides, (see V.Jagdiswara Rao
Ve. The Postmaster General, 1978 SLJ 201) promotion
cannot be denied undless disciplinary proceeding is
actually going on a charge sheet. That it is
contemplated, the case herein,is no ground for
withholding promotion. The case before us is even
more questionable : an order of promotion was issued
by the empowered authcrity but not implemented by a
subordinate authority on the ground that disciplinary

action was contemplated ané the matter not =ven
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eferred to the empowered authority to enable it +to

o

ecide further ceurse of acticn. Evidently, in the
situation, the empowered quthcrity could not even
cancel /withdraw or hold in abeyance the crder of
promotion. In any case, no such order of

cancellaticn/withdrawal /holding in abeyance of order

of promction has been shown to us., Thus the denial
of promoticn to the applicant cannot be urheld.
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e Coming to the issue of delayed payﬁent of )
gratuity, the delay is admitted by the respondents
and as there is provision in rule 69(1) (c) of CCS
(Pension) Rules to withhold gratuity when disciplinary
acticn is pending, we hcld that the payment was not

delayed for any unjustifisble reasocn. In so far as

fal]

the payment was made, cn the disciplinary enguiry
having been finalised, within a month of the
retirement, we also hold that the payment was not
withheld for a pericd longer than necessary and
qu=stion of award of interest does not arise in the

circumstances,

8e Thus the application succeeds in regard to

one relief and fails in regard to the other.

9. In view of the above, we finally dispose the

of "
application/by cur directicn to respondentg/No.Z,
Post Master General, Navrancpura, Ahmedabad, to,
Within three months of his receiving a copy of this
order, pay to the applicant arrears of salary and
emcluments arising on the rasis that the applicant
was promoted to HSG-I (General line) Cadre with
effect from and inclusive of 28.5.86. Any arrears
of consequential benefit to applicant's retiral

benefits on account of this order should also be

N

disbursed to him within the same pericd and his

g

ensicn revised accordingly on the basis of our order

if required.

10. There are no orders as to costs.

/LV‘SL/L— - M ~ ,L/’s/v-

(R.C. Bhatt) (M.M. Singh)
Judicial Member., Administrative Member.




