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iio)b1e Mr. P.H. Trivedj 	Vice Chairman 

I 
Hea: 	 nd i:r.i..hatt for Iir..p.3hatt 

learned advocates for the appliarJt and the respondents. 

Admit. Interim relief prafor in terms of promotion 

if any may ending the disposal of the case, will be subject 

t3 the result of the case, allowed in this terms. R~-,tp:nn"KX.  

Issue notice on the respondents to LePly within 45 days 

from the date of this order. The applicant is also free 

rejoinder if any within 15 days therefter. 

e posted on 15th April, 1988 for further direction 

istrar, 

(P • H. Trivedi) 
Vie Chai.:m:n 
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Shri .D.Makwana 
Income Tax Officer, 
Circle III, Wd-B 
C.d.nah building, 
tshram Road, Ahmedabad. 	 .. Petitioner 

V e r s U8 

Unin of India 
through the Secrtary, 
Ilinistry of Finance, 
Central Secr tariat, 
New Delhi. 

Chief Commissioner of Income 
Tax ((.33ujarat) Income Tax Office, 
Ashram Road, Ahmedabad. 	 .. Respondent 

ORO 	 9/12/1 988 
Per: lionb1e Mr. P.h. Trivedi 	: Vice Chairman 

Heard 1r.1.i.nand ann ir.i1.R.Bhatt for 1r.R.P.B1eatt 

learned advocates for the applicant ann the rspondents. 

Learned acivocate for the petitioner states thaz as the 

adverse remarks were in respect of column No.24 which has 

to be filled up by the reviewing officer and as reviewing 

officer es the Commissioner o Taxes, the eisoeal of 

representation by the Commissioner of Taxes at flnexure A3 

dated 8.10.1986 was done by an officer not competent to do 

so ann in the fcts and the circumstancs of the case it 

should have been d5pOSad of by the Board. The aeal aai-

nst the decision disposing of the represnta-Lion dated 

8.10.1986 was considered by he Govt. and rejected by ord r 

dated 1/7/1987 at Anaexure5. Learned advoc•te for the 

petitior r states that the mere rejection of the appeal 

by the Govt. does not rnean that his representation was 

considered by higuer authority than the Commissioner because 

the appeal was considered and was turned down it cannot 

be ruled out that all the pleas made in the representation 

were not considered by the Govt. when it turned down 

the apieal. Learned advocete for the petitioner cites 

the judgments : (1) State of Haryana v/s.P.C.Wadhwa iIR 87 

sC 101,  1988 	(3) ZiCa pa.e 370 0ara 4, 13 & 14, 
(3) 1988  CC page 764 to show that the question 



..2.. 

of competence of the officer who decides the rerentation 

is related to the question of the basis of the adverse 

remarks which also arises and the above judgments clearly 

show that without basis merely formation of opinion would 

not constitute sufficient material for the adverse remarks. 

Learned advocate for the respondent states that he has 

information of the remarks recorded and reviewed which he 

has brought in sealed cover on which he want to show that 

there is factual basis for such adverse remarks. At this 

stage, the narrow question of whether the petitioner was 

unfairl dealt with by the reivewing officer disposing of 

the representation Las to be decided upon. It is clear 

that in this case the adverse remarks against in column 24 

which has acimittedly been recorded by the ortunissioner of 

Taxes. It is therefore necsssary in accordance with the 

rules and also principle of justice that any representation 

against such adverse remarks should be disposed of by a 

higher authority. The higher authority in doing so will hav€ 

the opportunity to consider the pleas arid contentions made 

in the repr r.sentation among which sresurnably that there 

has been no basis for the advrse remarks corunicated. In 

this case purusng Annexure A3 the sams authority which 

reviewed and recorded the remarks in colurii 24 has disposed 

of the reprsantation. Although te appeal against such 

order is found. to have beEn rejected by the Gornment, 

there is force in the contention of the petitioner that 

the higher authority should dispose of the representation 

and not Commissioner of Income Tax. Learned advocate for 

the respondent's plea is that the material in the sealed 

cover shows that there was factual basis for 	recording 

of the adverse remarks. At this stage this question Is 

better apgreciated by the higher authority which should be 

asked to dispose of the representation. 
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It is theL.f ore found in thf acts and the circumst-

ance of this case that it would be adeuqate and proper 

to make the following order. 

To the authority which is empowered and which is 

h±gher than the Commissioner of Income Tax is remitted 

the case to dispose of the representation made by the 

petitionr against impugned communication of adverse 

remarks and in doing so the principles laid down in the 

judgments cited to the extent applicable be borne in 

mind by the respondent authorities. We direct that 

is the orders disposing of the reprsentation by che 

competent authority be passed within three months of the 

date of this orer. The adverse remarks communicated 

to the petitionr be not taken into account until the 

disposal of the reeresentation. With this observation 

cind direction the case id disposed of. 

(P.H.Trivedi) 
Vice Ghaixman 

a • a • bhatt 


