(N THE GENTRAD ADMINISTRATIVE TRIBUNAD

AHMEDABAD BENCH

|

1984 VY

W

7\/\\\
O0.A |T.A I-\’o

| —
>
Y

\ | &y - i J
" WA b Ne) oD aa~a. . Applicant(s)
Versus .
gy ~ AN 2. \ AL
¢ e Sy SRS & 7 "Respendent(s)
-« . R.P. Rt
|
|
Date | QOrders

q — ! -F,'H [3‘}~C’,’\ﬂ7‘\jeé Cxtra 2510 -S4 4= ‘?——I‘Z—S/& alvw( 4o
G¥ | )
Note ¢led Q} bl  adweel-e amd .‘J’t znfed 5/

? Hovible  Red/staza, )

; ‘ i : s " ) r ( qwo I Hon! bt v C -5m
G-(27- Wﬁ Ol -(}«a«wjrd oo Q-j2-G & (€125 <

/ £l

’/é"lZ‘%Bi F / H &Y ¢ )'.C’vv\.'JCA Jie b Leare Caavcelle d amd

(vro 5> @s (BT r-€ - o g2

QAU F i Dnberme &by 0

a
@




Coram =

19/2/1988

Heard Mr.H.R.Anand and Mr.M.R.
learned advocates for the applicant
Admit. Interim relief ;zayﬁkfor in
if any
to the result
Issue notice on the respondents to

the date of this order. The

ftx file rejoinder if any within 15
on 15th aApril, 19

pending the disposal of the case

the case,allowed in this terms.

Bhatt for Mr.R.P.Bhatt

and the respondents.
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Shri A.D.Makwana _ &7

Income Tax QOfficer,
Circle III, Ward-B
C.U.shah Building,
Ashram Road, Ahmedalkad. <o Petitioner

Versus

Union of India
through the Secr:tary,
Ministry of Finance,
Central Secr-tariat,
New Delhi.

Chief Commissioner of Income
Tax (Gujarat) Income Tax Office,

Ashram Road, aAhmedabad. «« Respondent
SRSk ORDER 9/12/1988
Per: Hon'ble Mr. PeHe. Trivedi : Vice Chairman

Heard Mr.M.R.Anand and Mr.fdeR.Bhatt for Mr.R.P.Bhatt
learned advocates for the applicant and the respondents,
Learned advocate for the petitioner states that as the
adverse remarks were in respect of column No.24 which has
to be filled up by the reviewing officer and as reviewing
officer i1s the Commissioner o. Taxes, tihe disposal of
representation by the Commissioner of Taxes at Annexure A3
dated 8.10.1986 was done by an officer not competent to do
SO0 and in the facts and the circumstanccs of the case it
should have been disposcd of by the Board. The appeal agai-
nst the decision disposing of the represcntation dated
8.10,1986 was considered by the Govt. and rejected by ord.r
dated 13/7/1987 at Annexure5. Learned advocate for the
petitiore r states that the mere rejection of the appeal
by the Govt. does not mean that his representation was
considered by higher authority than the Comuissioner because
the appeal was considered and was turned down it cannot
be ruled out that all the pleas made in the representation
were not considered by the Govt. when it turned down
the appeal. Learned advocate for the petitioner cites
the judgments : (1) State of Haryana v/s.P.C.Wadhwa AIR 87
SC 1201, (2) 1988 (3) SCC page 370 para 4, 13 & 14,

(3) 1988 (3) sCC page 764 to show that the question
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of competence of the officer who decides the re re/entation
is related to the guestion of the basis of the adverse
remarks which also arises and the above judgments clearly
show that without basis merely formation of opinion would
not constitute sufficient material for the adverse remarks.
Learned advocate for the respondent states that he has
information of the remarks recorded and reviewed which he
has brought in sealed cover on which he want to show that
there is factual basis for such adverse remarks. At this
stayge, the narrow yuestion of whether the petitioner was
unfairly dealt with by the reivewing officer disposing of
the representation has to be decided wupon. It is clear
that in this case the adverse remarks against in column 24
which has admittedly been recorded by the Commissioner of
Taxes. It is therefore necessary in accordance with the
rules ang also principle of justice that any representation
against such adverse remarks should be disposed of by a
higher authority. The higher authority in doing so will have
the opportunity to consider the pleas and contenticns made
in the representation among which presumably that there

has been no basis for the adverse remarks communicated. 1In
this case purusing Annexure A3 the same authority which
reviewed and recorded the remarks in colum 24 has disposed
Qf the representation. Although tne appeal against such
order is found to have been rejected by the Goernment,
theie is force in the contention of the petitioner that

the higher authority should dispose of the representation
and not Commissioner of Income Tax. Learned advocate for
the respondent's plea is that the material in the sealed
cover shows that there was factual basis for recording
of the adverse remarks. At this stage this question is
better appreciated by the higher authority which should be

asked to dispose of the representation.
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It is therefore found in the facts and the circumst-
ance of this case that it would be adeugate and proper

to make the following order,

To the authority which is empowered and which is
higher than the Commissioner of Income Tax is remitted
the case to dispose of the representation made by the
petitioner against impugned communication of adverse
remarks and in doing so the principles laid down in the
judgments cited to the extent applicable be borne in
mind by the respondent authorities. We direct that
the orders disposing of the representation by the
competent authority be passed within three months of the
date of this order. The adverse remarks communicated
to the petitioner be not taken into account until the
disposal of the representation. With this observation

and direction the case id disposed of.
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(P.HeTrivedi)
Vice Chairman

a.de.bhiatt



