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V CAT/ V12
(/ IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
. AHMEDABAD BENCH
O.A. No. ©617/87
ARG,
DATE OF DECISION _ 13-8.1991
Shri Tribhuvan Rajmad,  ___ Petitioner
Mr.B.B.Gogia : Advocate for the Petitionerts)
Versus
Union of India & Ors. Respondent
Mr.P.lsRaval .. - . Advocate for the Responacu(s)
~
CORAM .
&he Hon’ble Mr. M.M.Singh : Administrative Member

Judicial Member

The Hon’ble Mr. R.C.Bhatt

1. Whether Reporters of local papers may be allowed to see the Judgement? \‘é//w

2. To be referred to the Reporter or not? j

f/

3. Whether their Lordships wish to see the fair ccpy of the Judgement? / N

4. Whether it needs to be circulated to other Benches of the Tribunal?
MGIPRRND —12 CAT/$6—3-12.86—15,000 :




Shri Tribhuvan Rajmad,
smita Pan House, Jaiprakashnagar,
Bhagwatipura Main Road,
ajkot. : Applicant
(advocate Mr. B.B.Gogia)

VvVersus

Union of India
Through:

l. The Secrctary (Telecommunications)
Govt. of India, New Delhi.

2. Dist. Engineer(Telecom.)
Near Girnar Cinema,
Rajkot.

3. Asstt. Engincer(Cable)

Telecom. Deptt., Jubilee Baug,
Rajkot. : Respondents

(Adwocate: Mr.B.M.Raval)

HMr.Be.Be.Goyia lcarned advocate for the applicants present

Mr.Pe.lM{eRaval, learned advocate for the respondents not present.

ORAL_JUDGM=NT

DeAe/617/87
Date: 13.,8,1991

Per: Hon'ble Mr. Re.Ce.Bhatt, Judicial Member

1. This application under Section 19 of the Administrative
Tribunals Act, 1985 is tiled by the applicant casual labourer

‘ working with the respondents praying that the oral termination
of his servicesfrom $.11.1987 be declared as illegal, ineffective,
null and void and the applicant be reinstated in service with
all ccnsequential benefits and backwages and the respondents

be direocted to regularise the services of the applicant,

26 Thz case of the appliéant\-as rleaded in the

application is that he was employed as casual labourcr by the
respondents at Rajkot under the Assistant Egnineer (Telecom)
Rajkot to do the manual jop from 2.11.1986 to 1.6.1987. 1t is
alleged that the applicant was discharged from the service
N without any notice or any compensation in lieu Qf notice.
0& It is alleged that thereafter, he was again reemployed on

10.8 .87 and was continued upto 1.11.1987 when again his

ee34.
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services were terminated without following the provisions
of the I.DeAct. It is alleged by the applicant that
the oral order of retrenchment dated 1.11.1987 by the
respondents is in flagrant violation of Section 25 F of the
I.DsAct and hence, it is void. It is alleged that the
respondents cgnriat ignore the statutory provisions of
I.DesAct. It is alleged by the applicant that the -

applicant is a workman and the respondent is an industry

as defined in the I.D.AcCt.

3 The respondents have filed reply contending that

the applicant was engaged purely on casugl basis for the

period for which it was essential to engage him. It is

the contention of the respondents that the applicant has

worked ftor 182 days between December, 1986 to May, 1987

and therefore it was not nccessary for the respondents to

comply with the provisions of the LeDeAct. The respondents
A e

havu denied that the applicant has/completed 240 days and

¢ 3
haVLalso denied that the applicant is a workman within the

defihition or I.D.Act. The espondents denied that the
applicant was employed on 11.1987 ana continued upto A
1.6.1987. The respondents have denied that there is o
violation of statutory provision as alleged in the applicat-
ion, and prayed that the application be dismissed.

4. The first contention ot the respondents is that
the applic%nt is not acworkman)and the respondents is not
an industr; as defined in the I.D.Act. It has been helgd

in number ot decisions by this Tribunal that the Telecom
department is an'Industry'and the casual worker employed

in that department is a 'wWorkman' Therefore, ii—see no
substance in the contention of the respondentsthat the
respondents' department is not an ' Industry' and that the

applicant is not a 'Workman'. We hola that the provisions

Of TI.DeAct are applicable to the tacts of this case.
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‘ 5. It is contended by the respondents that the
| applicant was employed on casual basis for the period for
which it was essential to engage him, that the approval of
person to the employee 1s labourer in the department and the
applicant was utilised exclusively and directly by the
mustering official without following any procedur= or regular
engagement like being as sponsored by the nmploym=nt Exchange,
and the next contention is that the ssrvices of the casual
labourers not sponsered by the umployment .xchange were
terminated in view of the communication dated 30.3.1985 issued
by the Director of Post and Telegraph, New Delhi. Apart from
the tact that the respondcnts have not produced any such
communication dated 30.3.1985 referred to in para 3 of the
reply’ ihis contention will not assume any importance
bgcausgti! the facts of this case cl=zarly show that the
rornet £6110wed
respondents have,/. = the statutory crovision of Section 25 F
of I.D.Act) Mo matter whether there was any such communication
as contended by the respondents. It is also important to note
that there is no substance in the contention about the
comaunication dated 30.3.1985 having been reczived by the
rzspondents from Director, Post and Telagraph, New Delhi
and even assuming that fhis was the communication received
by the responds=nts, they have appointed the applicant thereafter
. on 2nd November, 1986. “hus having their éges open to this
- communication they have employed the applicant. Now it is
not open to the respondents to rely on such commnunication
even if in fact such communication was rec=ived by them,
So far the contention of the respondents in the reply that
the appointment of the applicant as,casual labo er was not
Mo ) Comtenmle) 4t ™~
sponsored by the Lmployment Exchange aowse will Have no
~— S [

beaﬁL}f the applicant proves that he has complzated 240 days

PJU/N) of working in one year prior to the date of retrenchment.

We have, therefore, to examine whether having regard to the

..5.'

|
l
apparent facts of this case, the applicant is abls to prove |
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that he had worked for 240 days in a year prior to the

date of his oral tetrenchment on 1.11.1987,

6. In the instant case the applicant has producead

the documentary evidence namely the Muster Roll Certificates
issued by the Assistant Engineer, Cable, Rajkot to show

that the applicant had worked for 182 days between

December, 1986 hdé iMay, 1987, for 46 days from August, 1987
to September, 1987 and 15 days in October, 1987. The
respondents have not disputed the fact that the applicant
had worked for 182 days from December, 1986 to May, 1987.
The respondents have also produced the copy of the same
Muster Roll Certificates of that period which is produced

by the applicant,

" So far the period of 46 days and 15 days for the
period from August, 1987 to October, 1987 is concerned,

the respondents have denied that the applicant was employed
for that period. The applicanf has filed rejoinder affidavit
controverting this contention of the respondents and has
categorically stated that he has worked for this period,

He has also mentioned in his rejoinder affidavit that the
respondents are called upon to produce xerox copies of the
muster roll showing the name of the applicant for the
period from 1/8/1986 till his services were brought to an
end. It is stated by the applicant in rejoinder that the
said muster rolls are in possession of the respondents

and it is their duty to produce the same before the

Tribunal if they want the Tribunal to believe their say.

M— YWU&LN’Y—S

8k In order to know the position st whsEREs +he
respondénts' denial about the non-employment of the applicant

A
from 1.1.1987,this Tribunal passed an order dated 22.7.1994
directing the respondents to produce the xerox copy of the

muster roll, from 1,8.1986 to 1.11.1987 as prayed by the
his
applicant in/application NOG1A/411/91 in this O.A. to
show the presencs of the applicant. Till today the
/
Geo
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respondents have not produced the muster rolls for the period
M
which they hawe-called upon to producs. The be&r denial of the
r-spondents about the period of presence shown by the applicant
would not be sufficient in view of Rule 12(2) of the -
Central Administrative Tribunal (Procedure) Rule, 1987 according
to which the respondents not onlyhas to specifically admit’,
deny . Or explain the facts stated by the applicant in his
application but has also to state such additional facts as may
b= found necessary for the just decision of the cass. Theresfore,
,\N.
the mere gs::#aenial of the respondents cannot be taken as
the proof of their definition. Moreover, when the applicant

~o
has producea the documentd$in the nature of muster roll certific-

at2§in support of his claim the respondents were bound to
produce the muster roll§which were in their possession in order
to controve;:;ig.the facts mentioned in the certificatesproduced
- M dock
by the applicant if the respondents Eél not admit the contentions
of the said certificagé The additional factor whichf-;;easea Jeer
against the respondents is that inspite of our order directing
the respondents to produce the said xXerox copies of muster rolls
Y
they have chosen not to produce the same till today and no
reasons are assigned by the respondents as to why they have
not produced the same. Under these circumstances, we draw
adverse inference against the respondents to the effect that
had they produced the xerox copies of the muster rolls directed
to them to produce before us, they would have gone against the
respondents and therefore they have not producced the same.

In this view of the matter, we have no hesitation in relying

on the muster roll certificates produc=d by the applicant to
M accept
ReEe—alerk
L
a y-ar prior to the oral termination dated 1.11.1987Faking

the period for which the applicant has worked for

into consideration the three certificates produced by the
M Chpanta i —
applicant, it is clear that he has worked for 243 days within
y

a period from 1.11.1986 to 1.11.1987 and therefore his case

fully falls within the Section 25B of the I.D.Act namely that

"7..
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he was in continuous service kRaw® for not less than one year
with the respondents prior to the date of his oral termination.
Thus, provisions ot Secti;:\és of the I.D.Act clearly apply

to the facts of this case. The applicant has stated in his
application that the respondents have not given notice of
retrenchment nor the r=spondents have paid retrenchment
compensation to the applicant nor any notice in the prescribed
manner is served on appropriate Government. The contention of

M~
the respondentSin the reply is that it was not necessary to
[ g SO
follow th@s{provisions of I.D.Act because it did not apply to

the applicant. PO

: M
hawt ~\§]"F e gl te
94 In the instant case,. the facts - - and
the documentary evidence produced by the apnlicant and in
abscnce of the documents to the contrary produced by the
aespondentéz;re satisfied that the respondents have retrenched
the applicant without following the provisions of Section 25F
of the I?D. Act, 1In the latest decision in A.Padmavalleay
and Anr. vs. CPWD and Ors. III (1990) CSJ (CAT) 384 (FB)

| P — Cendrred At
the larger Bench of five Members of the Tribunal has held
that an applicant seeking a relief undé;_the provisions of
thé Industrial Disputes Act must ordinarily exhaust the
remedies available under that Act;ﬁ:6ubject to the guideline
mentioned in para 38 and 39 of the said judgment in which
it|is held that where the competent authority ignores statutory
provisions or acts in violation of Article 14 of the Constitut-
ion or where either due to admissions made or from facts
aprarent on the face of the record, it is clear that there is
statutory wviolation, it is open to the Tribunal exercising
power under Article 226 to set aside the illegal order of
termination and to direct reinstatement of the employee leaving
it open to the employer to act in accordance with the
Statutory provisions and to that extent alternative remedy

cannot b= pleaded as a bar to the exercise of jurisdiction

under Article 226. Having regard +o the f acts apparent on

008..
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the face of the record, we are satisfied that the respond-
znts have not complied with the provisions of Section 25F
of the I.D.Act and we are satisfied that as the applicant
had worked for 240 days in a year prior to the date of

his qQral retrenchment, it was incumbent on the respondents

}i
to act according to Sefttion 25F of the Act but they have

followed to act according to that Section and hence there
is statutory violation. 1In this view of the matter,

we are . dvuty pound to act as per the guideline mentioned

in para 38 of the said judagment. We h@ld that the oral

d= Ase tng—’

ord=r of retrenchment passed by the respondents ke illegal
. _ -

and void, the= same deserves to be gquashed and set aside

and the applicant is entitled to be reinstated in service

with full backwages. The learned advocate for the applicant

has not pressed the relief prayed in para 7(b)of the

S | 15 mot |
a;;llcationl kkmC¢ 1t ses-—pot e discussed,
10, In view of the aforesaid facts, thz application

is allowed to the extent that the oral termination ot
services of the applicant dated 1.11.1987 is declared

illegal and void and the respondents are dirscted to

"\.\
' reinstate the applicant in his service within thi@ days

from the receipt of this judgment and to pay full backwages
to the applicant within three months from the date of

the recezipt of this judgment. We pass no order as to

(ReC.Bhatt) (M.
Judicial Member Adninistrative Member




