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Dr. R.S.Dinesh, 
Ex-Chemist in Indian 
Bureau of Mines, 
Nagpur, 
Residing at M - 56/332, 
Pragatinagar, 
Abmedabad. 

( Advocate : Mr. Girish patel 
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The Controller General, 
Indian Bureau of Mines, 
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Through : 
The Secretary, 
Ministry of Steel & Mines, 
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Pay & Accounts Officer, 
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( Advocate : Mr. Akil Kureshi ) 

OPINION 
O.A.N0. 598 OF 1987 

Date : 30.11.1992. 

per 	s Ron' ble Mr.N.V.Krislman : 	Uice Chairman 

As the Hon'ble Members of the Division Bench, 

who heard this case in the first instance, could not agree 

on the juctgment to be delivered in this O.A., it was referred 

to the Hon'ble Chairman of the Central Administrative Trib*na]., 

who has referred the matter to me for giving my Opinion under 

Section - 26 of the Administrative Tribunals Act, 1985. 
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To understand the difference of opinion between 

Hon'ble Shri R.c.Bhatt, Judicial Member and Hon'ble 

Shri M.M.Singh, who have recorded their respective judgments 

dated 11.09,1991, and 23.09.1991, it is necessary to set out 

briefly the tacts of the case. 

According to the particulars furnished by the 

applicant, he was a Technical Assistant in the S.M.Medica]. 

College, Agra under the Government of Uttar Pradesh from 

15.11 .1962 to 15.08.1963. Thereafter, he left service to 

study tr his M.SC. degree . He joined the Government of 

India on 20.7.1964 as a Research Assistant in the Indian 

Agricultural Research Institute (IARI) under the Ministry of 

Food and Agriculture. The IARI was subsequently registered as 

a society under the Societies Registration Act, 1860, and 

converted into an autonomous body from 01.04.1966. All 

Government employees working in the IARI prior to 1.4.1966, 

were continued and kept on foreign service.without deputation 

allowance,after this date and were given an option to be 

absorbed in the new autonomous organization. The applicant 

was absorbed in the autonomous body from 16.7.1988 

(S.No. 21 of Document-; - A- 14 letter ot the Ministry of 

Agriculture to the Accountant General). He was promoted as 

Senior Research Assistant from 10.10.1969, and he continued 

till 09.03.1970. He joined the Government of India again on 

10.3.1970 in the Indian Bureau ot Mines ( I.B.M. ) i.e., 
20.3.72 (Document-A-i) and he went onputatiOfl 
Respondent No.1, He was confirmed on/the Oil and Natural Gas 

commission (ONGC) trom 19.4,1973 to 25.8.1975, with lien on 
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I.B.M. As he did not return to the I.B.M., he resigned 

and got absorbed in the O.N.G.e. on 26.8.1975. In these 

circumstances ) he claims that he is entitled to pension from 

the Government of India for the entire period from 15.11.1962 

to 25.08.1975. 

4. 	 The learned Membersi of the Division Bench are 

agreed that the applicant has no casewhatsoeverin respect 

of the period 15.11.1962 to 19.7.1964 i.e, before he 

j oined the 	IAR I under the qovernment of India • The 

respondents have admitted± that the applicant is 

entitled to terminal benefits for the period from 10.3.1970 

to 25.8.1975, when he worked in the I.B.M. They have 

denied any liability in respect of the period from 

20.7.1964 to 9.3.1970, when he was employed in the I.A.R.I. 

S. 	It is in regard to this period that the learned 

Members of the Division Bench who heard the case could 

not agree about the final decision. 

6. 	It is evident from the particulats given in 

para-3 Supra that the applicant served twice under the 

Government of India viz firstly, in the I&Ri from 

20.7.1964 to 16.7.1968 including the period of his 

foreign service, from 1.4.66 to 16.7.68 in the 

re-constituted autonomous body of IARI and secondly, in 

the IBM from 10.3.1970 to 25.3.1975. It is because of 

this t.nterruption that the respondents contended that 

the only retiral benefits which the applicant is entitled 

to on his permanent absoption in the ONGC from 26.8,75 



is for the period from 10.3.70 to 25.9.75 when 

and 
he was in the IBM,/when he was continously in the 

service of the Government of India. 

7. 	i The applicant contends that the period 

of service under the autonomous body of IARI from 

17.7.69 to 9.3.70 is also service under Government 

of India so as to make his service from 20.7.64 to 

25.3.75 continous under the Government of India. 

According to him, when the 	IA.RI became an autonomous 

body it was clarified that the incumbats drawn from 

Government of India and working in the now body, will 

have all the benefits of Central Government employees. 

He also relied on Document A-2, in this connection, 

which encloseS a copy of the Ministry of Finance 

0,14. No.41(9)-  B,V.(B)/65-II, dated 22.1.1966. That 

0.14, grants benefits of service rendered under the 

Government of India in respect of employees who join 

autonomous bodies like CSIR etc and Central Universities,  

without break in service. For our purposes, it is 

sufficient to reproduce below tne opening sentence 

of tis O.A. 

14 	 Under existing orders, service of 

scientific employees coming over to 

Government from Central Autonomous 

Organisation without break, counts 

for pension, subject to the condition 

stipulated in this Ministry's 0.M.No. 

F.3(25)-E.V.(A)/60 dated the 28th March, 

1960." 
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The O.M. then proceeds to say that the same benefits 

will be extended in the reverse direction if a Central 

Government scientific employees gets absorbed in an 

autonomous organisation and the service under Government 

will count tor pensionery/ terminal benefits. In 

view of the extract quoted above, the applicant contends 

that the respondents are liable to count the period 

of service under the reconstituted IARI from 17.7.68 

to 9.3.1980 for pensionery p=.purposes. 

8. 	The applicant has made the folowing efforts 

to get a favourable decision from the respondents. 

i.) By a letter dated 12th March,kt  1974 

(document A-6) addressed to the first 

respondent (i.e. Controller, Bureau of Mines) 

he ascertained whether he was entitled to 

prorata pension and gratuty benefits in 

terms of Departnont ot Personnel vide letter 

No.08.172 , Estab1isent (C) 	. dated 

21.4.1972, on his permanent aberption 

in O.N.G.c. Apparently, a reply was given 

to him on 29.3.1974, as seen from para-6,6 of 

his application, but a copy of that reply 

has not been fi'ed. There is also no 

reference to this letter in the reply of the 

respondents to the O.A. They have however, 

dealt with this issue on merits in the reply, 

UL. 	 reference to which will be made seParately. 
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whatever be the reply, the applicant was 

apparently satisfied with it because he took 

the irrevocable decision of getting absorbed 

in the O.N,G.C. from 26.195 and resigned ; 

from the I.B.M. 

ii) After the applicant was absorbed in the 

O.N.G.C. the first respondent apparently, 

took up with the second respondent (i.e. the 

Ministry of Steel and Mines), the guestion of 

ivirzg to the applicant prorate pension and 

gratuty on his absorption in the O.N.G.C. 

Government informed the first respondent by 

the letter dated 1st October, 1986,a copy of xl 

which is enclosed to the Document No.A.10 - 

as follows : 

"I am directed to refer to your letter No 

A-19011/102/85...EStt.A.VOl.II dated 11.6.1986 on 

the above subject and to say that the Departmenl 

of Pension and pensioners Welfare who were 

consulted in the matter have indicated that 

since Dr.Dinesh had worked in the I.A.R.I., a 

Central Autonomous body during the period from 

20.7.64 to 9.3.70, he cannot have the benefit 

of service rendered in the I.A.R.I. for the 

purpose of getting pro-rate retirement benefits 

in terms. Department of Personnel and 



Administrative Reforms O.M. No.28/10/84 - 

Pension Unit dated 29.8.94 which were given 

effect from the date of issue of these ordersj' 

On receipt of this letter, the first responden 

again wrote to Government on 26.11.1986, 

(Document - A-b) and requested them to 

directly inform the applicant about their 

decision. A copy of this letter was also 

endorsed to the applicant along with a copy 

of Government's letter dated 1.10.1986, 

On receipt of this letter dated 

26.11,1986, (Document-A-jO), the applicant 

made a representation directly to Government 

on 15.12,1986 (Docurnent_A...ke)raising two 

contentions as follows g 

(a) Reliance by Government in its letter da 

1.10.36, on the Department of Personnel and 

Administrative Reforms O.M. dated 29.3.1984, 

is inappropriate because that memorandum came I 
into force only from the date of its issue ti 

i.e. 29.9.1984, whereas the applicant was 

permanently absorbed in the O.N.G.C. in 

August, 1975. Therefore, his case should be 

decided on the basis of the rules and 

instructions then in force, 

0 .. 94D .. 

LL 
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(b) His claim should have been considered 

in terms of O.M. No.26-(18-5 V.8.175 dated 

8th April4, 1976, "which runs parallel to the 

directions in O.M. No.2 (57)/68/BPE (8.M.) 

dated 26.41969", and directs that 

"Government servants on absorption in public 

Enterprise may be paid pension/gratuty 

dues inuediately on their absorption". He 

also contended that at the material time 

circular No.50/72 circulated by communication 

No.1 210/(2)/70 Gen. dated 9th May, 1972 

was applicable to his case. 

(iv). It is not clear whether the applicant 

received any reply from the second respondent 

to his Document - A-B representation. it 

appears that the applicant took up the 

matter again with the first respondent in 

July, 1987 and among ether things ,he was 

informed by letter dated 22nd September,1987, 

(Document No. A-li) as follows : 

'The Ministry has again clarified that you 

had been working the LkRI during the period 

from 20.7.64 to 9.3.70 and the IARI became 

an autonomous body w.e.f. 1.4.66. As such 

in view of the provisions contained in the 

Department of Personnel and Training O.M.N0. 

LQ 	28/10/84...penjo Unit dated 29.8.94, you 
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cannot be granted the benefit of service 

rendered in IARI for the purpose of getting 

pro-rata retirement benefits from 1.4.66. 

Since the Govt. has not agreed to give the 

benefit of service rendered in IARI and the 

grant of pro-rata pension benefits and 

gratuity, it is regretted that your request 

for the grant of pro-rata pension and 

gratuity cannot be agreed to. 

However, you are only entitled for 

the benefit of service gratuity etc. for 

the service rendered in IBM as the IBM 

service is less than 10 years." 

9. 	 As his requests were not acceded to, this 

application has been filed seeking the following reliefs : 

"(A) Luahing and setting aside the decision 

of the respondents dated 26.11.86 and 

1.10.96 ; 

restraining the respondents from acting 

and implementing upon the decision dated 

1.10.86 and 26.11.86 ; 

directing the respondents to declare ±k 

the applicant as eligible for prorata 

pension, DCRG and carry fovward of leave 

and also directing him the benefit of tie 

same as explained in the calculation she1 

. . .11. . . 
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10. 	it is to be noted at this stage that the applicant'sI 

contention so far has been that the O.M. dated 29.8.1984 of 

the Department of Personnel and Administrative Reforms (referredi 

to by Respondents in Document-A-tO and A-li), did not apply 

to his case as he was absorbed in the ONGC in August, 1975, 

while this 0.M, became effective from the date of its issue. 

However, when the applicant filed a rejoinder on 1.3.1991, 

he took a somersault and cited this very memorandum dated 

29.8.1984 to support his claim for granting him reliefs, 

contending that this memorandum also applies to persons who 

had retired earlier as held by the Supreme Court in R.A.Marwah 

Vs. Union of India and Ors. (1987 2 LLaJ Supreme Court 536). 

This contradictory conduct of the applicant is also 

matched by that of the Respondents for, it is clear from the 

Government order dated 1.10.1986, (enclosure to Document-A-b, 

reproduced in paraii) above) and Document A-li (reproduced 

in para 8 (iv) above), that the respondents took the stand that 

it is in view ot the provisions of the Departmental of 

personnel and Training 0.M. dated 29.8.1984, that the service 

rendered in the IARI could not be considered for perisionary 

benefits. However, in their written reply, the 
respondents 

have not Shown 
how the request made by the 

applicant becomes 
inadmissible under the provisions of this 

O.M. Further, at 
the hearing of the case, 

the learned Counsel for 
the respondents SU.bmjtted that this O.M. as a matter of fact, will not even 
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apply to employees absorbed in public sector undertakings, like 
made 

the applicant, as has been/clear in para-4, of that office 

memorandum. The merit ot this contention will be taken up 

for consideration later. 

in their reply, the rezponctents admit their 

liability to pay terminal benefits due to the applicann his 

absorption in the ONGC, in regard to his earlier government 

service. The only dispute is about the length of such 

service. The respondents have restricted this benefit to the 

period ot service under the I.B.M. i.e. from 10.3.1970 to 

28.5.1975, only. No benefit has been given for the prior 

service from 20.7.1964 to 09.3.1970, under the IARI)when it 
and 

was a government organization upto 31.3.1966Can autonomous 

body thereafter. 

The respondents justify this decision as follows : 

(1) There were no rules on 10.3.1970, which 

required Government to count service in autonomous body for 

the purpose of civil pension on absorption in Government. 

(ii) In Ministry of Finance O.M. NO. 26, (18) - 

E.V. (3) - 75, dated 08.04.1976, (stated to be enclosed as 

Annexure-R-.3, but not enclosed), instructions were issued 

' regarding Government servants absorbed in autonomous bodies 

which enabled the prior Government service to be counted for 

U- 
pensionary benefits. 
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Corresponding benefit was conferred with 

effect from 08.09.1983, on persons working in autonomous bodies 

who were later absorbed in Government service by the Ministry 

of Finance O.M. No.25 (1) E/V/83/ dated 08.09.1983, (stated to 

be enclosed as R-4, but notenclosed). in such cases, the 

service rendered in the autonomous body was given weightage 

for reckoning terminal benefits. 

The most important ground taken is that the 

applicant had already been given terminal benefits by the 

IARI for the entire service rendered under it from 20.7.1964 

to 09.03.1970, and therefore, there is no question of giving 

it 
any benefit for this period once again. In this connectiorp'js 

stated in para U.2. of the respondents reply as follows 

The matter was referred to IARI to 

verjf the service and also to indicate theii 

willingness for sharing thep proportionate 

pensionary liability as per provision of 

para-20 to 24 of Appendix-la of the C.C•S• 

(Pension)Rules,1972, or they should agree 

to transfer the liabilities of employers 

share of CPF with interest, vide :Letter NO. 

A-19011/102/75E$tt.A.VQ1.III, dt. 2-3-82, 

and 16.10,84. The IARI, Pusa, New Delhi, 

finally informed vide letter N0.6/10/86/p_I, 

dt.11-8-86 that he had resigned in that 

organisation. The ICARI which is superior 

authority of IARI, vide letter No. 

A 
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	 4) 

P.19 (16)/86-Ra.Iv, dt.9.4.86, accorded 

sanction for, the payment of terminal gratuity 

as per CCS (Temporary Service) Rules,1965, 

for the service rendered by the applicant 

in IARI." 

The applicant has filed a detailed rejoinder but there is no 

denial therein of the above averments of the respondents that 

he has already been given the terrninaU benefits by the IARI. 

13. 	in his judgment dated 11.9.91, the Hon'ble 

Judicial Member, came to the conclusion that the entire 

service from 24.7.1964 to 9.3.70, rendered in the IARI is 

eligible to be counted for grant of pro-rata retirement benefits 
the O.M. dated 29.8.1984, 

He relied on the extractreproduced in Marwaha's case 

to come 4to the conclusion that if a Government servant is 

absorbed in an autonomous body or vice versa, the pensionary 

liability shall be discharged by the authority under whom the 

earlier service was rendered - i.e. Government or the au 

body, as the case may be, before absorption. The Supreme Court I 

made this O.M. applicable to all employees irrespective of 
(R.L. Marwaha Vs. Union of India and Others,1987,IIL.L.J.536( 

when they retired)  in their judgment in Marwah3s cas7' Therefo 

the learned judicial Member came to the following conclusions 

- 	Reading this judgment, it is clear that 

the HOn'ble Supreme Court held in this 

decision that as there has been a con 

mobility of personnel between the Central 

Govto  department and autonomous bodIes, like 
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the ICAR, both ways and the Govt.thought, 

and rightly so, that it would not be just 

to deprive an employee who is later on 

absorbed in the service of the autonomous 

body, like the ICAR, the benefit of the 

service rendered by him earlier in the 

Central Govt. for purposes of computation 

of pension and similarly the benefit of 

service rendered by an employee who is later 

on absorbed in the Central Government 

service, the benefit of the service rendered 

by him earlier in the autonomous body for 

purpose of computation of pension. Applying 

the ratio of this decision to the present 

case before us, the reasoning given by the 

respondents in the impugned decisions page-

37 and 39 as well as in the reply that as 

the applicant had worked in IARI a Central 

autonomous body during the period from 

20th July, 1964 to 09th March, 1970, he 

cannot have the benefit of service rendered 

in the IARI for the purspose of getting 

pro rata retirement benefits in terms 

required to be rejected. we hold that the 

applicant is entitled to the benefit of 

service rendered in the IARI from 24th July, 

1964 to 09th March, 1970 for the purpose 

LL- 
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of getting pro rata retirement benefits and 

as observed above admittedly he served under 

the department of Central Govt. from 10th 

March, 1970 to 24th August,1975 as per reply 

para - 5 of the respondents. His services 

from 20th July, 1964 to 24th August,1975 kat 

being not less than 10 years, he is entitled 

to get a pro-rata retirement benefits. The 

impugned decisions at page-37 and 39, 

therefore, shall have to be quashed and set 

aside as prayed in para - 7 (a) of the 

application and the respondents shall have 

to be restrained from acting and implementing 

those decisions as prayed in para - 7 (b) 

of the relief,' 

Accordingly he granted the reliefs as mentioned above. 

14. 	The learned Administrative Member has rejected the 

application by his judgment dated 23.10.1991, on the following 

grounds : 

(i) The applicant, being an employee of the I 

ONGC, cannot file this application because 

the Tribunals jurisdiction has not been 

ext€nded to the ONGC by any notification 

issued under Section-14(2) of the 

Administrative Tribunals Act -1985. 
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The applicant sent a letter(Document-

A-6) on 12.3.74, to the first respondent 

for cLarification whether he was entitled 

to pro-rata pensionary benefits fr the 

period from 15.11.1962, till his 

absorption in the ONGC. Admittedly, he 

received a reply on 29.3.1974, which he 

has not exhibited. If he had any grievance 

in respect of that reply, the cause of 

action arose then and therefore, this O.A. 

is barred by limitation. 

The 29.8.84, O.M. of the Department 

of Pension and Training does not apply to 

only 
the applicant, because it applies_ 

absorption in organisations which have a 

pension scheme. The applicant has not 

established that in the ONGC a pension 

scheme was in force. The evidence on 

record shows that only a Contributory 

Prèfident Fund scheme is fo'lowed. Therefore, 

this O.M. does not apply to the applicant. 

In Ma,waha's case, the Supreme t_ourt 

has held that the O.M. dated 29.8.84, will 

not only apply *A from the date it was 

issued, but there is no justification to 

deny the benefit of this order to those who 

(c 	had retired before the date of its issue. 
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Tbe applicant had "resigned from Government 

of India service from 25.8.87" (Sic.25.8.75), 

meaning thereby he had not retired from 

Government service, but resigned. Hence the 

O.M. is not applicable in this case. 

(v) Lastly, it was concluded that the 

liability to pay the leave salary and pension 

contribution was that of the ONGC. Reliance 

is placed on the Document A-S representation 

dated 22.1.1973, sent by the applicant to 

the ONGC in which he made a reference to the 

advertisement issued by the ONGC, for the 

post of Senior Chemist, which stated as xiix 

follows : 

s1n case of permanent Government servants, 

who are allowed to retain a lien on their 

permanent post in their parent offices in 

terms of Ministry of Home Affairs O.M. dated 

22nd, 1966, the leave salary and pension 

contribution will be paid by the Commission. 

in the event of their permanent absorption 

in the commission they will be entitled for 

retirement benefits in terms of department 

of Personnel O.M. NO.8-1-72 Bstt(C) dated 

April 21, 1972." 

.19. . 

LQ 
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The ONGC has admittedly, not been impleaded 

as a party. He left undecided the question 

whether, if the ONGC had been impleaded, 

any relief would have been given by,  the 

Tribunal. 

In the Circumstances he did not tind 

any merit in the application and he 

dismissed it. 

15, 	 When the case was heard by the Division Bench 

earlier, none appeared to argue the case of the respondents. 

That was unfortunate because the respondents could have then 

forcefully brought to the notice of the Bench certain matters, 

which were brought to my notice. I have had the benefit of kra 

hearing in detail the counel of both sides. i have carefully 

perused the records and given my anxious consideration to the 

rival contentions made. 

16. 	 The first question is whether the O.M. dated 

29.8.84, referred to in the impugned letter dated 1.10,1986, 

(enclosure to Document - A/ic) and in Document-A...li, can be 

applied to the case of the applicant, as has been done by the 

Hon'ble Judicial Member relying on the judgment in Marwaha 0 9 

case. A copy of this O.M. is not on the case file. It was 

. . . 20, . 
11 
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produced before me by the learned counsel for the respondents 

and is referred to as R-5.(Annexure-R/j to R/4, stated to be 

tiled by the respondents, have not been filed). Shri Akil 

Kureshi, the learned counsel for the respondents pointed out 

that this O.M. regulates "the case of Central Government 

employees going over to a central autonomous body or vice-versa 

as stated in para-3 of the O.M. Para-4, thereof reads as follows 

4. Central autonomous body" means body 

which is financed wholly or substantially 

from cess or Central Government grants. 

"Substantially" means that more than 50 per-

cent of the expendi ture of the autonomous 

body is met through cess or Central 

Government grants.Autonoous body includes 

a Central statutory body or a Central 

University but doesnot include a public 

undertaking. 

Only such service which qualifies for 

pension under the relevant rules of Governmerl 

/Autonomous body shall be takin into account 

for this purpose." 

He contended that the ONGC in which the applicant was absorbed 

is aot a Central autonomous body but it a "public undertaking" 

and hence this O.M. cannot regulate the liabilities of the 

Central Government on the absorption of the applicant in the 

I 

ONGC. 
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Shri Sharad Pandit, the learned counsel for the 

applicant could not seriously dispute this description of the 

ONGC. as a public undertaking. 

I have examined this matter. Even if para-4, of 

the viaoxg O.M. had not made it clear that an autonomous body 

exludes a public undertaking, the ONGC will still stand 

excluded as it is not covered by the definition given above. 

For,  to those who Study the central budgets carefully, it am 

would beevJient that the ONGC is neither financed wholly nor 

substantially from cess or Central Government grants. As a 

matter of fact, ONGC has been l4 ing its surplus funds 

directly or indirectly, to the Central Government for the past 

several years. That apart,it, like several other such axaja 

organisations controlled by the Government of India is a 

public undertaking, the hail mark of which is their total 

commercial nature. 'heref ore, this O.M. has no application to 

a person who is absorbed in the ON. I have only to add that 

perhaps, the HOn'ble Members of the Division Bench would also 

have come to this conclusion, had the full text of the O.M. 

dated 29.3.1984, been shown to them and para - 4 , thereof 

brught to their notice. It appears that only the extracts 

of that O.M. reproduced in Marwah4!s judgment were seen by the 

Division Bench.akax That is also the reason why the 

FIon'ble Administrative Member had to express his uncertainity 

about the matter in para-4 of his judgment,where he states 

"Presuming that a public sector undertaking is to be taken as 

an autonomous body". 
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In this view of the matter, with great respect, 

I am unable to agree with the Conclusions arrived at by 

the learned Judicial Member. 

I have carefully perused the judgment of the 

Hon'ble Administrative Member, the substance of which has been 

given in para - 15 Supra. With great respect, i am unable to 

agree with the grounds relied upon by him for disposing the 

application, but, nevertheless, i agree with his conclusion 

that the application has to be dismissed)but for entirely 

different reasoas,~in respect of the major relief sought by him 
relating to pension. 

Briefly stated, my views tMabout the grounds 

given in the learned Administrative Member's judgment, as 

beief ly set out in para'..14.Supra, are as follows : 

(1) The Tribunal's jurisdiction is not ousted 

merely because the applicant is an employee of the ONGC, 

over which its jurisdiction has not been extended by notificati cc 

under Section.44 (2) of the Act. This objection KnxkA is 

valid if the application had sought relief from the ONGC• 

The relief sought is in respect of a service matter Concerning 

the Government of India. Hence, the Tribunal has jurisdiction 

in this case. 



23 

(ii) The arplication is not barred by limitation, 

because in the letters dated 31-10-1986, of the first 

respondent (enclosure document A-b), and dated 22-9-1987, 

(Document A-21), a new ground has been taken to reject the 

applicant's c'aim, viz., that it cannot be allowed under the 

Department of Personel O.M. dated 29-8-1984. This gives a 

fresh lease of life to this cau e of action and hence the 

application is not barred by limitation. 

(iii)_ O.M. dated 29-8-1984, (Ex. R-5) reproduced in 
(P 4) 

section(age 439')in Swarny's Pension Compilation Tenth 

Edition, is not limited to an autonomous body which has 

a pension scheme. Para 3 (b) of the 0M. states how benefits 

should be given if the absorption is in an autonomous body 

where a pension scheme is nOt in operation. 

It cannot be held that the O.M. dated 29-8-1984 

(Ex. R-5) will not apply to the applicant as he resigned 

from the I.B.M. and did not reire from it, without, a more 

detailed examination of the issue in the light of Rule 37, 

of the Central Civil cervjces (Pension) Rules- 1972, and 

Government of India decision No.2 (Department of Personnel) 

O.M. No. 28/16/4/76 - Estt (c) dated 25-3-1977(reproduced 

in Swamy's Pension Compilation, Tenth Edition)under that 

Rule which coulhave resulted in a different conclusion. 

The last ground that it is the liability of the 

ONGC to pay pensi.onary benefits and the efore ONGU should 

have been impleaded. This is only for the period upto 

24-8-75, when the applicant was on deputation to the 
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ONGC. This liability has already been discharged by the 

ONGC and therefore, the respondents are willing to pay to 

the applicants the terminal benefits in respect of the 

service in IBM from 10. 3.70, to 24 3.75, including the period 

of deputation from 19.4.197:3 to 24.S.1975, to the ONOC, before 

his absorption in that organitation. The present claim of the 

applicant has therefore, been rightly made against the 

Government of India. 

22. 	I might have felt it necessary to indicate the 

rules/instructions which should apply to this case if that was 

found necessary to dispose of this case because there is a 

plethora of instructions on the subject. "Swamy's Pension 

Compilation (Tenth Edition) reproduces these instructions 

in Appendix - 18. It is seen therefrom that the 'Ministry of 

Finance O.M. dated 8.4.76, (referred to in the respondent's 

reply as Annexure-R-3, but not furnished) was issued as a 

consolidated instruction superseding all the existing 

instructions on the subject. It contains references to 

subsequent instructions by which modifications have been made, 

but does not ref èr to any of the instructions earlier to 

8.4.76, which were in force prior to 8.4.76, and were 

continued or superseded from that date. Hence, it has not been 

possible to look into the instructions dated 28.3.1960, 

referred to in Document-A (2) or the other instructions referred 

. . . 25. . . 

VIL 
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to in the application or ain the Document-A-8, representation. 

These Constraints or short Comings are, however, of no 

conseuence4, because I do not feel that in the circumstances 

of this case there is any need to deal with this aspect any 

further. For, it is the unrefuted contention of the 

respondents that the applicaflt has, already been paid his 

terminal dues for the service rendered by him in the IARI 6or 

the period from 20.7.64 to 9.3.70, and therefore, he cannot 

have any further claim, on Government on this account. 

This is a valid stand and the application is liable to be 

dismissed on this ground alone. 

23. 	In the circumstances, my opinion is as follows : 

This application lies to the Tribunal and 

it is not barred by limitation. 

The O.M. dated 29.3.84, of the Department of 

personnel is not applicable to this case, because, the ONGC 

in which the applicant was absorbed is not 	- 

a "Central autonomous body" 	as defined in 

para-4 of that O.M. Hence1the applicant is not entitled to 

any relief based on that O.M. 

The applicant had already received trorn the 

IARI the terminal benefits in respect of hisservice in that 

body from 20.7.64 to 9.3.70. Therefore, the applicant cannot 

claim that the Government of India should again include this 

period for reckoning the pensionary benefits payable to the 
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applicant. The respondents have nowo responsibility in 

regard to this period. 

The applicant is entitled to get service 

gratuity and D.C.R.G. for the period 9.3.70 to 24.8.75, as a 

admitted in para-16 of the respondents s reply and this liability 

shall be discharged by the respondents,if not already done. 

He is also entitled to the benefit of 

129 days earned leave in respect of which the respondents 

have stated in para-lO of their reply that the leave salary 

for 129 days earned leave can be sent to the ONGC, provided 

the ONGC is agreable to take the liability of this carry 

forward of leave. Mt is open to the applicant to pursue this 

matter further with the respondents for a final decison. It 

- 	is made clear that in case the ONGC does not take 

this liability the applicant shall be paid the leave palary 

in lump sum, by the respondents. 

Subject to the observations at (d) and (e) 

the application deserves to be dismissed. 

24. 	It is with great respect I have disagreed with 

the judgment of the HOn 8  ble Judicial Member and I have also, 

for all practicable purposes, disagreed with the judgment of 

the Hon' ble Administrative Member, Normally, in such a 

circumstances, I would have referred the matter to the 

Hon'ble Chairman of the Tribunal for further directions, 
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but in this case in view of certain special circumstances, 

I am of the view that the time is not ripe for such a 

reference. it is to be noted that my opinion is based on 

certain aspects which have not been considered by the 

Hon'bj.e Members of the Division Bench, because they were not 

brought to their notice. Therefore, it is only proper that 

the Division Bench may consider this Opinion with a view to 

examining whether it is possible to render a judgment on the 

basis of the views held by a maj3rity of the Members, who have 

heard the case, it is only if the Division Bench finds that 

ItX this is not possible that iiay consider making a reference 

to tIle Hon'ble Chairman for further directions. 

25. 	 Hence, I direct the Registry to place this 

matter before the Division Bench, after serving a Copy of 

this Opinion on the parties. 

L- 	
1) 

N.V.Krishnan 
Vice Chairman 
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Date 	Office Repbrt 	 Ordcr 

Present : 	 7 Tr. Sharad Pandjt for Vr. 
GirishPatel, Adv./App. 

r. Akil Kureshi, Adv./Res. 

-- 	or want of time the matter 

is adjourned. Call on afternoon of 14/08 / 92. 

( P. C. BJJATT 	V. RJsT.p' ) 
emher (J) 	 Vice Chairman 

Present : 	Pr. Sharad Pandjt for 
Pr. GirishPatel, Adv./App. 

Pr. 	Akjl -ureshi ,- Ad v . i'Pes 

11resi1j seeks short adlourament 	

Call on 2092, after noon. 

	

SPAT PPIS-p 	) Periier (J) 	 Vice Chajrna 

v mu 
25.0. 92 	

Prosent 	61harad Panjt for Nr.OjrjmH 7atl, 
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- Pr. Akil PuLrshi, A:v/Ras. tter is 

part— enrc. Call o 27.C.1n92, 

aft-arnoon. - 

risan) 
Vice CPa irn 
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Date 	Office RepDrt j 	
Ou - 

27,8 92 
(1) 

3-'-92 

Present: Mr. Sharad Pandit for Mr. Girisb Pte1 

Adv./App. 

Mr. Aldi KLireshi, Adv./Res. 

	

j91- 	 IAe 

	

-- 	- 

his case will be heardOn-3.9.9. 

after1 seCond sitting if any of the Div(Sin 	• 

Bench is over on that afternoon. 

	

- 	- 	 (N.y. Krish 

	

Cháir 	p 

. 	. 

Mr. Sharad Pandi for Girish Pat:el AdV/A? . 

r. Aldi Kureshi Adv/tpp. 

Call on 14-T-92  in afLerncOfl after\SeCOflI 

sitiflg if any of LiviSion 2ench is over 

V- Ftrnnon. - 

R.. Bhatt 

Member (J) 

(N.V.Krishnan) 1 

Vice_Chairman. 
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17/9/92 1 1 Present : Mr.Sharac3 Pnd.it proxy 

for Mr.Girish Patel.  

Adv./Appt. 

He 	- 

oiers. 
— 	

- 
-"---- 	-T 

- 	-. 

p - 
IM'tl nnni 

- 	 — 	 3Lice Chairman 
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HPD-BtD B iH 

THE 11TH DY OF APF. IL, 1995 

Dr. R.S.Dinesh 
Ex-Chemist in Indian 
Burea of Mines, 
Nag °ur 
Residing at 1,1-56/332 
Pragatina ar 
hmedabad. 	 ...... 

(BY ADVOCTE SIB. IG fl H PATEL) 

vs. 
The Controller General 
Indian I3ure-a of Mines 
New Secretariat Building 
Nagpur. 

Union of India 
Trugh: 
The Secretary 
Ministry cf Steel & Mines 
New Delhi. 

Pay & Accounts Officer 
Indian Bureauof Mines 
Nagpur. 

(BY ADVcCTE SHR I AK IL KURESH I) 

ORDER (oL) 
JUJL E S .0 .MATHUR: 

The applicant seeks withdrawal of his Original 

Application to enable him to make fresh representation 

to the Central Government in the light of certain 

Office Memoranda including the one dated 29.8.1984 

which were not brought to the notice of the Central 

Government when the earlier representation was made 

by the applicant. The applicant has sought liberty 

to file fresh application in case the representation 

is rejected by the Central Government. 

2 • 	e have heard the learned counsel for both 

the parties. In our opinion, the prayer made deserves 

consideration. 

3. 	In view of the above, the prayer is allowed 

and the Original Lpplication is dismissed as withdrawn 

with Liberty to the applicant to acproach the Tribunal 

I 



V
-2- 

LA 

again in case he fails to get redress from the 

Central Government. The interim order, if already 

operating, shall stand discharged. 

The laarnad counsel for the applicant has 

stated that the applicant shall make representation 

within 15 days. In case, such a representation is made, 

the Central Government shall dispose of the same 

within three months from the date of receipt of the 

representation. The decision of the Central 

Government shall be cDmmunicalted to the applicant 

within next 15 days. 

5. 	There shall be no order as to costs. 

(V.PDRI1HiN) 	( N.B.PATEIJ) 	( S.C.TFRJR) 
MEMBEI. (A) 	 V ICE CH1 IRrAN 	CI-A WJ1N 

SNS 


