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DATE OF DECISION _20.8.1001 o
Mr.V.C. Desai Petitioner
Mrs, DsNeMehta " Advocste for the Petitioner(s)
Mre Shailesh Brahmbhatt '
Versus
Union of India. & OrS. _ Respondent
Mr .P.M.Raval . | Advocate for the Responacui(s)
Mr .,Anil Dave
Mr«DaKaMehta
Mr.P.Ve.Hathi
CORAM :
The Hon’ble Mr. M. M.Singh S : Member (A)
The Hon’ble Mr. S.Santhana Krishnan : Member (J)
8 Wﬁether Reporters of local papers may be allowed to see the Judgement?
2. To be referred to the Reporter or not? '
3. Whether their Lordships wish to see the fair copy cf the Judgement? | Ho
4. Whether it needs to be circulated to other Benches of the Tribunal? ,
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E"II‘. VoC-DGSFii,
6, Rajnagar Society,
Behind GEB Colony,
VADODAEA -390 015 : APPLICANT.
(Advocates Mrs. DasN.Mehta and \
Mr. Shailesh Brahmbhatt)

VS.

l. Union of India, through

The Ministry - of Environment and
Forests,
Dept. of Environment,

. Forest and Wild Life,

Pargavaran Bhavan,

New Delhi CGO Complex,

Phase II

Lodi Road,

NEW DELHT -110 003.

2. State of Gugarat, through
The Secretart,
” Environment and Forests,
Block No, 14, 8th floor,
Sachivalaya,
GANDHINAGAR «

3. The Secretary,
Union Public Service Commission,

NEW DELI.

4« Shri J.R. Parmar, In Charge
Conservateér of Forest,
Marine National Park,
JAMNAGAR «

S¢ Shri Y.R.C. Reddy, In charge
Conservatop. of Forest,
Kutch Circle,

BHUJ

6. Shri M.L. Sharma,
Assistant Principal Chief
Conservator of Forests (PLan)
Kothi Building,

VADODARA. RESPONDENTS

(Advocate : Mr.P.M. Raval) iy
Mr. Anil Dave
MreDeKe Mchta
Mr .PsV. Hathi

CCRAM : Hon'ble Mr. MeMas Singh Member (A)

o

Hon'ble Mr. S.Santhana Krishnan Member (J)
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O.A, No.583 of 1987

Date : 20.8.1991.

Per : Hon'ble Mr. M.M. Singh : Member (A)
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In this original application filed under Section
19 of the Administrative Tribunals Act, 1985, we had ,on
22.741991 while allowing the miscellaneous application filed
by the applicant for amendment, directed that the learned
counsel for the applicant to carry out amendment within two
weeks and serve the amended copies to the respondents. The

applicant's counsel has not complied with this direction.

~

2e When the matter is listed today for final hearing,
a leave note is shown to us, from the learned counsel for the

the applicant, th which hehas intimated that due to unavoidable

circumstances he is not in a position to attend the Tribunal

today.

=
3 Bven if we consider his above request, the noné-—

compliance of the above mentioned direction dated 22.7.1991
in the matter which was filed in 1987 cannot be ignored. In
view of the fact that the direction was not carried out and
the applicant and counsel not present today we dismiss the

J
application for default. There are no orders as +to costs.

4, MrefeAsSamuel learned counsel for Mr.F.M.Raval |

learned counsel for respondent No.l & 3 appears, Mr.D.KsMehta

learned counsel for respondent No. 4 & 5 present. 1

J H h ){‘,vs/v 2
( OV —_
(S«SANTHANA KR ISHNAN) (Me MeSINGH)

Member (J) Member (A)
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24.2.1992

Mr, Shailesh Brahmbhatt, learned advocate
for the applicant submits that he is busy in
some other matter in the second sitting and
requests for time. Hence the matter is

adjourned.

!
f L o\ \.7

(ReCe Bhatt) —— (M.Y. Priolkar)
Member (J) . Member (A)
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“‘ 2 M.A.392/91
in
0.A.583/87
Date Of fice Report ORDER
(7) Present:Mr.S.B.Brahmbhatt, Adv/Apt.
20.7.2992, Mr.P.V. Hathi, Adv/Res.No. 4 & 5.
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! already been considered in the original orde

None for rest of the respondents.

‘The applicant has filed M.A.392/91 for ‘
restoring the application to file, We dismissed
the application in default by the order dated 1

20.8.1991, The copy of the M.A. Ras been
Upprsote

i served on the priwvate parties. Respondent No.l,\

to 3 have no particular objection to allowing

the M.A.< The learned counsel for the

respondent No. 4 & 5 expressed his opposition

to the M.A. because the grounds now given hg

dismissing the application in default.

2e We notice that in the original orde;)
is taken of the unavoidable circumstances
preb%d?ntinq the applicant's counsel to att
the Tribunal. However, on the ground that t
did not prevent the compliance of the order |
directing him to carry out the amendment and
serve the copies to the respondents, the

application was dismissed for deflault.,

3. In the M.A. there is also a new ground
i.e. communication gap. The amendment could
not be carried out by the advocate's clerk a

4 y pY% 2.
he already wanted to eésk more time.

4, The learned counsel for respondent No. 4
& 5 submits that this is not a proper reason an
in any case, he prays that in case this

application is allowed cost be allowed to be




Office Report ORDER ‘ '
‘ P

respondents No. 4 & 5.

—

5. We are satisfied that there are
adequate reasonS for not carrying out the
amendments. In the circumstances, we are

inclined to allow this application.

e In the circumstances, we allow this

application and also direct the applicant ®
[/ cpre Fiod™ v f /
1.

V4 A L7 ]
e to pay the cost ef Rs, 100/7/each to

respondents No, 4 & 5, The application is

restored to file.

T RRSXRREKXRAKXIRXERXXESRRRRAXKR
o Call on 13th August, 1992 before uh
which date thé applicant should carry out
the amendment;and serveét:opy to the
other parties,

i N\
i t " \ (,k )

A

'(R.C.Biiatt)"“"""" ’ (N.V.Krishnan)
Member (J) Vice Chairman. «

VEC .

e —— i A OB VS RS




0.A. 583/87 fy

o p’ | | | (\‘

\
Y

o s el e e
1

Date Qffice Report ! CRTE
- ") T e e e et oA e At o e 1 e e e e e -
¥
1 §
(26) : |

Present:sMr.Shailesh Brahmbhatt, Adv/Apt.
Mr. Akil Kureshi, Adv/Res.No. 1 & 3

) j None for the other respondents.

14.8.92

: The learned counsel for the'appiicant Submits
i that as extensive amendment have been made. A&e may be

permitted to file an amended application and served

Call on 14th September, 1992,

A

,' \ | e

i
7////’

(R.CeBhatt) (NeVeKrishnan)

?
|
{
|
, |
; i it on the respondents within four weeks. Allowed.
|
|
z
|
| Member (J) Vice Chairman
E )
|

vtc.

59 ) i e Bl et i s ‘ .
(22) i Mr. ohallesh Brahmbhatt, “acv/Apt.
: e '
14.9,92 ‘ Mr. Akil Kureshi, Ag vfRes .No, 1 & 3.
; { None for the other re Spcndents,
\ { i
N\ s A ~ | T~ 1 . - 1 T8
4 WAk ! The learned counsel for the applicant seeks’
W L) ¢ e i
: UAL : ,
: ; u ' L as )
A ; ISome more time to either carry out the amendment in
i | o - : |
; M | A ithe original application or to file agfresh amendedsg
; . ‘ i
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A ¥ lapplication. This is a 1987 matter. This should done
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W) thearing on 21st ~“Ctober, 1992. No further ad journment
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(NeVeKrishnan)
Member (J)
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Office Report

ORDER

(04)

21/10/92
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Mr .Shailesh Brahmbhatt for the

applicant. ,

X
#r , Brahmbhatt fkarry out the

N N i o i
amendments in the Original Applicatior
[os BRE L LIS — .

F th
and also served a copy of the

sme@dments to the respondentse.

At the request of the parties,

c-11 em for finmal hearing, ©On

7th December,1992.

No further adjournment.

L

P

/k(\w“

A\

2 (N.V.KRISHNAN)
(.CQBHKTT) \WNe V e

VICE CHAIRMAI

MEMBER (J) J ICE

*35

Pr &

J

sent: None for the applicant.
Mr.Akil Kureshi, Adv/Res.1&7
None for other respondents.
N
This iSi1987 matter. The

(

applicant was directed tc carry out
amendment in the Q.A. and serveg |
on the respondents. This has not

. 5 ! . .
done, In the interest of justice,

A G v""/ < Gloven /"1 77{&‘ Ay

opportunity is givanz Let this mal
be listed again on 16th December,19.

No further adjcurnment to the applican

for this purpose. P

(b

(N.V.Krishnan)
Vice Chairman

/L
(R.C.Bhatt)
Member (J)

vtCe
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OFFICE REPORT

ORDERS.

| 6-1-1

16-1241992

893

None for the avplicant. Shri Akil Kureshi for

the respondents no. 1 and 3. Shri Meﬂta for
four and fiwe. None for the other respondents.
This is a 1987 matter relating to year of
allowtment in IFS. Shri Akil Kureshi state=z that
he recollects that the State Government Counsel
saic th.t perhaps the similiary matter has been
decicded in the past by the Tribunal. The State

Government counsel is therefore directed to

produce the decision on the next hearing .

Call on 5-1-1993, <<2L,, e

i\J\MNM
3
(R.C.Bhatt) (N.V+.Krishnan)

Member (J) Vice Chairman.

*AS .

g

The apnlicant has sent a leave note. hri
Akil Kureshi Advocate for respondents no.l and 3

Other respondents not present.

In view of the order on 13—12—1992)list on

11-1-1993 on which date the counsel% for the
State Government should state whether this

matter can be disposed of on the basis of the

earlier cecision which is stated to have been

rendeged by the Tribunal., Call on 11-1-1993,

b e
(B.S. Hegégg (N.V.Krisﬁnan)

Member (J) Vice Chairman.
*AS .
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OFFICE REPORT

 ORDERS

11.1.9
(2-a)

342493

w1852, 9

Call on 3,2.1993. File not available,

\(

N~
(R,C, Bhatt) (N,V. Krishnan)
Member (J) Vice Chairman

*K

Mr, Harshad Brahmbhatt, ¥er Mr.
Shailesh Brahmbhatt, learned advocate for the
applicant seeks adjournmént. Mr. Akil Rureshi
learned advocate for the respondents No, 1 and
3 is present, None present for the other -
respondents., This matter is very old matter,

Hence, the matter is adjourned to 18th Feb, 93,

No further date will be given,

M

(V; Radhakrishnan) (R.C. Bhatt)
Member (A) Member (J)
*K

Mr, Brahmbhatt, learned advocate for l
the applicant seeks time to which Mr, Dave
learned advocate for the respondents no, 2

has no objection. Call on 10th March, 1993,/

g /
No further date will be given, /(
‘ V4
) | 3
¥ o /A /
(V. Radhakrishnan) R.C
Member {(A) Me)
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| DATE %OFFICE REPORT ORDERS. \OX

5-5-1993 Reply is filed by the respondent no.2 today.
Matter is fixed for final hearing on 7-6-1993.
If the applicant wants to file rejoinder if any

he may do so latest by 19th of this month.

Call on 7-6- 1993.
b' ]

. Yo )

)
(V. Radhakrishnan) (N.B Patel)
Mermber (A) Vice Chairmar.
*AS .
J7 06,1993, The applicant and his advocate fire not J

present. Dismissed for default.

i After the above order is passed Mr,Shailedh
Brahmbhatt has arriwed and requestgifor the order

being set aside and the matter being restored,
The dismissal order is set aside and the O.A, is
restored to file and is fixed for final hearing:ayﬂ"
Mr.Shailesh Brahmbhatt undertakes to inform al |
the advocates. Call on 08,06.1993,

{

X

5
_/‘/// ﬁ{[,// \.$

it ( V.Radhakrishnan ) ( N.B.patel )\

s Member (A) Vice Chairman ‘!
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DATE E OFFICE REPORT ORDERS.

]
993 Mr, Brahambhatt learned Advocate for the applicant}
is present and Mr. kureshi learned Advocate for the¢

(2]

respondents 1 to 3 is present. None present fo

1
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O.a./583/87

ORDERS.
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993.

At the request of Mr.Hathi learned

counsel for the respondent no.4 and 5, the
matter is adjourned to 30,6.93, to enable him
to file reply to the amended portion of the
petition., The other respondents may filé??égiy
to the amended portion of the petition if tley A
desire te—fite. The applicant may file rejoinder
latest by 29th June, 1993.Matter may be placed

for final hearing on 30.,6.1993, Call on 30,6.93.

AA

( Vv.Radhakrishnan )
Member (A)

Ll

( ¥.B.Patel )
Vice Chairman

'u'?z522£~22~09 e7¢1993 for flllng rejelnﬁov}
rahmbha %

/4’}0 A I’L“

xi!al' ’tj

(L\Ji\‘ ((B’t
;f“m

"7»

v

55*

Foquested by Mr.Shava®ad
Call on 09,
AL

( VeRadhakrishnan )
Member (A)

07.1993, for final hearing.

(l
( N.B.Patel )
Vice Chairman

AIT
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‘ O.A. 583/87
'DATE @ OFFICE REPGRT ORDERS.

9m1=93 Reply filed by Mr. D.N. Mehta, on behalf of the

respbdndent no.4, be taken on record subject to
another copy of the replv Being filed hereafter
Rejoinder filed by the applicant to the said reply

be also taken on record.

Adjourned to 22-7-1993. Respondent no.5 be

informed about the date of the final hearing at

the following address:

Shri M.L. Sharma, IFS

Res L b1 By. Inspector General of
m—— Forests, C.G.0 Complex,
Dol 1R Paryavaran Bhavan, New Delhi.

—Poo Nob . ‘
k] S S

~ / \
\/\KL( l&i; ¥
& Ve B “
. 127113 (v. Radhakrishnan) (N.B.Patel)
) A buoio i
f%?qﬂJLJWJ Member (A) Vice Chairman.
10145 | .
2/3/'71613 For want of time the matter is 2c/journed
o U543 ..
A~ d
( /) ( e {
W, 8. reied) d
08 (L) r
.08.1993, The Head Clerk from the Office of *the
Assistant Principal Chief Conservator of Forests,
Vadodara is present and states ti
Mr ,A.R.,Dave has informed them that he would not
represent the State Govt. in this case and theyefol
they have moved the State Govt. for engaging anoths
advocate to represent them and it will take some mgi
days to engage another lawyer e. the State Govt.
Adjourned to 10.8.1993. It is made clear that,
even if by that time arrangements are not made‘fox
Fepresenting fer the State Govt. by an advocate, tHe
jnatter will be proceeded with.
L Kk»/,,/ =
( V.Radhakrishnan ) ( N.Bf-.l?}atel )
ALT
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iIt is true that the respondents have opposed

%the application on the ground of delay and

{lacches. However, there is no reason why
they should not have filed any reply as regard
the averment that adverse remarks were

! communicated to the applicant in a bunch and

| at a belated stage and that they were consi-

: dered while taking a decision whether the
gapplicant should be considered er—siEounld-net
be=eersidersd for initial recruitment. The:e
}is also no reply to the averment that the

iapplicant's representation against the
iadverse remarks was pending and that,despite

the pendency of his said representationu

Similiarlyfthe respondentahave also not

(
adverse remarks were considered against hime.
}oontested the averment that the Special
!Selection Board,had not recorced reasons

. for not including the applicant in the
éselectfan list and had thereby committed
'ibreach of the mandatory provision of
Regulation 5 of Indian Forest Services
(Initial Recruitment) Regulations, 1965.
The responsible officer of the respondent |
no.l, conversant with the facts of the case;f
| is therefore, directed to file a detailed Ly b
~affidavit meeting the averments on the

. aforesaid points latest by 17th September, |
1993, with a copy being furnished to the
avplicant's learned Advocate Mr, Brahmbhatt,
two days in advance., It is made clear that

®he non-compliance of this order may entail

drawing of advz=rse inferences and possibly
other adverse consequences for the respoéond

Call on }7—9-93 .

AL

(VJRacdhakrishnan) (N.Bl.Patel)
Member (A) Vice/Chairman.

-
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17/9/93 Reply filed by Mr.XKureshi to the amended
1 .
portion of the application be taken on record.
i At the request of Mr.Brambhatt, adjourned to
6/10/1293 for filing rejoinder. -
: / {;{L// ol
3 oS (VeRadhakrishnan) (NeBoPatel)
Ny 2 v\,,v‘“ Member (A) Vice Ghairman
Qo
X
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20-10-93

\,"'j") V\‘QCV o
s PN

1\l

~ 4 \—’/
Al OFFICE| . 20T ClLuk “
S P DY 5\:&(%
6/10/93 Notice to -‘s)ondfnts Noe.1l and 3 returnable

.

on 20.10.93. Mr.Kureshi waives service of the

notice. Mr.XKureshi may keep ready with him
the documents reférred to inthis ag,l;cstion

sO that,the production is ordered ,L;an oe
L
made

without any delay. Mr.3rambhatt states

that he will be able "to file rejoinder to the
N i
affidavit filed on behalf of UeQeI« after the
docunents are snroducéd.
Radhakrishnan) (.‘.I.j% «Patel)—
Member (A) Vice Chairman

QedeDe

At the request of Mr., Kureshi adjourned to
1-11-93 to ena&ble the respondent to comply

with the order dated 6-10-93,

/é(/// \/

{( Vo Radhakrishnan ) ( N.B Patel )
Member (A) Vice<Chairman




with : S 4 '

Ma/522/93

1/13/93 At the joint request of the learned

advocates, adjourned to 2.11.1993.

y
i

o\ - ’
/ /\jb Y
i !

(VeRadhakrishnan) (ﬁ.B Patel) !
{
t

Member (A) Vﬁce Chairman
‘ |
a.a.b. I l

?

Rejoinder filed by the apnlicant in M.A. may be
taken on record. In view of the M.A, filed by the
applicant, Mr, Kureshi produces proceedings of

the Special Selection Board meetings held on

WGy . N N
SLand 5th ©tober 1979. The said proceeding5 be

tadken on record as R=l,

Heard Mr. Brahmbhatt and Mr, Xureshi. The rLSDOndents

have already.produced minutes of_ th meetinqs dated
RN ALY AR
5-10-1979 and 6- 11-1979L5nd they are taken oh record

as R-1. So far as items no. 1,2, & 3 are cony erned,
production thereof is not ordered at this stage but ,&
1 at any stage of the hearlng heraafter,we ‘find thét
the doguments mentioned at gtems no. 1,2,&3 jare also
relevant and have bearing on the cuestions érlslng

in the application an?L}e find that there is no bar
against the production of those documents, we will
order production of the said documents at such stage

in future. With these observations M.A. 522/93 stands

disposed of.

At the reguest of Mr, Brahmbhatt adjourned to 26-11-93

as he wants to file additional afficdavit regarding
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Date _ Office Report : Order

23-12=93 At thié St;geflh. Brahmbhat,for the appli=-
cant(seeks leave to produce three documentssy,
whicﬁ,accorﬁing to him, would sbow that the
applicant was not guilty of delay in approaching
1 ' the Tribunal, 35h, Kareshi stouﬁly opposes
grant of leave to_the,épplicantion the ground

that {eave for production is sought at a very

late stage when the arguments on behalf of tle

applicant are about to conclude and that’if
production is allowed at this ;tage,”thé
respondents will have no opportunity to explain
the contex£ in which the appli#ant was given
reply regarding his subsequent representation
and will also have no opportunity to tender
othe r explanation, if any, about the contents
of the reply, There is no doubt about the fact
that the applicgnt has sought permissioq“for
the production of new evidence at an extremely
late stage of hearing., However, we are not
incldaed to shut out the evidence(as we are
still seized of the matter and will bear in

mind the factor that the respdndents should

not ke prejudiced by late prdduction. Leave
is, therefore, granted, The three documents
may be marked as A/35, 36 anq 37. The
respondents may file documentary evidence

in the form of affldavit, containing

explanation, if any, which they might like

to give about the context or the contents

contd,... o/"
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Date Office Report Order

of the documents, Arguments continued to
\ be'.heard. Adjourned to 4-1-1994 for filing
affidavit by Respondents and adjourned to

24-12=93 for further arguments,

-1 ’ ’ f)
o i’ '\'1/
( K, Ramamoorthy ) ( N.B. Patel )
Member(A) Vice=Chairman
24-12-1993 | . _ , Further arguments heard, Arguments

incomplete, Adjourned to 30-12-93 for

furcher arguments,

)
v,/ : v
( K« Ramamoorthy ) ( N.BJmtel )
Member(A) Vice=Chairman,
30-12=93 H ‘ S Arguments of both the learmed advocates

condluded except on the new documents produced
P ' : by the applicant as Annexures A/35, 36 anéﬁl’l.
Adjourned to 4-1-1994,

‘Sealed cover tendered by Mr, Kareshi
for perusal to be kept in safe custody by
| Dore (@) till reqairedzgsia?:oéuce the same,

. WCall on 4-1-1994,

| \wl/ v
( XK, Ramamoorthy ) ( NoBS Patel )
Member(A) Vice-Chairman

Y pkk*®
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Date

Office Report

Order

23=~12=93

At this stﬁgqfsh. Brahmbhat, for the appli-

cant, seeks ieave to produce three documents,
which;accarﬁing to him, would show that the
applicant was not guilty of delay in approaching
the Tribunal, 5h, Kureshi stoutly opposes
grant of leave to the applicant on the ground
that leave f£or production is sought at a very

late stage when the arguments oi Lbehalf of the

applicant are about to acaclude and thgtiif
production is allowed at this stage, the
respondents will have no op;orﬁunity to explain
the context in which the applicant was given
reply regardéing his subsecuent representation
and will alsc have no opportuﬁity to tender
othe ¢ expl-naticn, if any, about the contents
of the reply. There is no doubt about the fact
thet the aprplicant has sought permiscion for
the production of new evidenée at an extremely
late stage of hearing, However, we awve not
inclined to shut cut the evidance)as we are
still seized of the matter and will bear in
miné the factor that the respondents should

not befprejudiced by late production. Leave
4s, therefore, granted, The three documents
may be marked as A/35, 36 and 37. The
respondents may file documentary evidence

in the farm of affildavit, containing

axplanation, if any, wh ch they wmight like

to give about the context or the contents

contde... o/-
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Date

Office Report

Order

24~12-1593

30-12«93

of the focunents, Arguments cont inued to
be heard, Adjourned to 4-1~1984 for filing
afiidsvit by Respondents anc adjourned to

24=12«93 for further erguments,

{ K, Ramamocorthy ) ( 5.B. FPetel )
Member (A) Vice=Chairman

Further arguments heard, Arguments
incomplete, Adjourned to 30=12-93 for

further arguments,

{ Ko Ramamoorthy ) ( N,B. Patel )
Membe r(A) Vice=Chairman,

Argmaent.s of both the learned advocates
condluded except on the new documants produced
by the applicant as Annexures A/35, 36 anﬂ:ﬁ.
Adjournad to 4=1-1994,

Sealed cover tendered by Mr, Hureshi
for pezusél to be kept in safe custody by
by b
D4R (&) til11 requireéAto produce the same,

. Call on 4-1-1994,

( %« Ramamoorthy ) ( N,B, Patel )
Henber(A) Vice-Chairman
rokk*




Date

i i
o )

O.A. 583/87 (ﬂéj///
: e i,

Office Repozt... -~ B e e

4-1-1974

05,01.1994.

__’“

i

I Mr. ¥uréshi states that he has no instructions

A-35, A-36 and A%37. Mr. ¥ureshl concludes his
Arguments. ﬁeard'Mr, Brahmbhatt in replv.

Mr . Brahmbhatt files pursis bearing the appli-
;cant's signaturezseeking permission not to
.press the relief relating to year of allotment,
Mr, Kureshi to state his reaction to the pursis

[comorrow «

i

The documents produced in sealed wover by
Mr, Kureshi are perused by us and returned to
Mr. Kureshi. Arguments concluded. Reserved far

- judgement.

v 7 i
W e

(¥e Ramamoorthy) (M.B./Patel)
Member (A) i Vice Chairman.

Shri Shailesh Brahmbhatt states that
the applicant, by fiiing this pursis, seeks
permission to press only the réliefs claimed
in para-9 fa) (1), (41) and (#11) with a
clear understanding that the relieff claimed
in sub-para (iii) is claimed with reference
to the applicant's pra?er for inclusion asEé~
initial recruitee, Heéstates that the |
applicant seecks permiségon to withdraw the
O«A. in respect of the other prayers mentioﬁed
in paragraph-2 of the application which are -
prayers relating to year of allotment on the
basis of his subseguent promotion., Mr.Shailesh
Brahmbhatt states that if the applicant
succeeds in getting reliéf of induction
as initial recruitee, thére would be no

occasion for him to seek any relief

regarding year of allotment as a subseguent

to state anythin@ in explanaticn of the documents

\

y



Date

Office Report

Order

T

promotec. H%,however, states that if the
applicant does not suceed in getting relief
of induction as initial recruitee, he may
_have to pursue remedy for getting the relief
claimed in the paragraphs other than para-9-A

of the O.A. He, therefore, seeks liberty

while withdrawing the application in respect
of para-9 Hey—wayof reliefs contained in
para-9-(a) to (e) of the O.A.), to file a
fresh Q.A. for claiming the said reliefs if
the applicant finds it necessary to do so in
future, Permission is granted to the applican
accordingly to withdraw the application

so far as it relates to the reliefs in

para-9 (a) to (e) with liberty to file a

fresh application for claiming the said
raliefs if it is found necessary By him

to do so.

Reserved for judgment.

Q. \S
U
( KeRamamoorthy ) ( N.B.Patel.)

Member (A) Vice Chairman

AIT
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IN THE CENTRAL ADMINISTRATIVE TRIAUNAL |
AHMEDABAD BENCH 4
583 of 1987
DATE OF DECISION 07th April, 1994,
Shri VeCo.DResai Petitioner |
ri Shailesh Brahmbhatt Advocate for the Petitioner(s)
Versus
Union of India and others _ _ Respondent
Advocates s Mr.Akil Kureshi for Advocate for the Respondent(s)
resp.No.l & 3,
Ir.Anil Dave for Resp.No,2 and
Mr.P.VeHathi & Mr.D.MN.Mehta for
Resp.No.4 & 6,Resp.No.5 served.
CORAM
The Hon’ble Mr. N.B.Patel s Vice Chairman
The Hon’ble Mr.k,Ramamo orthy s Member (A)

1. Whether Reporters of local papers

To be referred to the Reporter or

Whether their Lordships wish to see the fair copy of the Judgement ?

Whether it needs to be circulated to other Benches of the Tribunal ?

may be allowed to see the Judgement ¢

)£

not ¢
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vV.C. Desai,

6, Rajnagar Society,

Behind GEB Colony,

Vadodara - 390 015. S Applicant.

(Advocate: Mr. Shailesh Brahmbhatt)

. Yersus.

1. Union of India
(Notice to be served through
the Ministry of Environment
and Forests, Lepartment of
Environment, Forests and Wild
Life, Paryavaran Bhavan,
New Delhi) CGO Complex,
Phase 1I, Lodi Roagd,
New Delhi - 110 003.

2. 2tate of Gujarat
(Notice to be served through
the Becretary, Environment ancd
Forests, Block No.l14, 8th Floor,
Sachivalaya, Ganchinagar)

3. The Secretary
Union Public Service Commission,
New Delhi.

4. Shri J.R. Parmar,
In charge Conservator of .Forest,
Marine National Park,
Jamnagar.

5. Shri Y.R.C. Reddy,
In charge Conservator of Forest,
Kutch Circle,
shuj.

6. 2hri M.L. Sharma,
Assistant Principal Chief
Conservator of Forests (Plan)
Kothi Building, Vadodara. eeese Respondents.

(Advocates: Mr.Akil Kur=shi for
Resp.No.1l & 3, Mr.Anil Dave for
Resp.No. 2 anc¢ Mr.P.V.Hathi &
Mr.,D.N.Mehta for Resp.No.4 & 6
Responcéent No. 5 served.)

4
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N
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DaA.No, 583 OJF 1987

Date:7th April, 1994,

Per: Hon'ble Mr. K. Ramamoorthy, Admn. Member.
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1. The applicant is a member of the Indian
Forest Service of Gujarat Cadre whose name was included
as per Regulation 8 (1) of the Indian Forest Service
(Appointment by Promotion) Regulation 1966. Initially
the applicant had come with his petition No. 583 of
1987 dated 18th November, 1987, seeking relief by way
of a change in his assigned year of allotment and
conseguential revision of his seniority. However, he

later amended the petition to contest the initial

constitution of the Cadre itself seeking direction for

his case being considered by the Selection Committee
for inclusion in the initial constitution of IFS, For
this purpose, he filed a M.A.543/91 on 26.11.1993,

The main argument adduced in this applicatiog is that
at the time of the initial constitution itself his
name had been left out without recording of proper
reasons - & statutory requirement uncer Section 5-2-(b)
of the Rules. He further contenced that his case was
exactly and similarly situated to the caée of one

Shri Oza, in whose case this very Tribunal had granted
similar benefiﬁ as is sought for by the applicant vide
its judgment dated 25-2-1988 in T.A.N0.1393/86. 3y
virtue of the statement for the counsel for the
applicant, on 5.1.1994, the ac-plicant was allowed

permission to withdraw the O-.A in respect of the

svesoes. 4f=
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prayers regarding chénge in the year of allotment and
conséquent benefits. He further restricted his prayer
to get relief of induction as initial recruitee, vice
his application of 3.1.1994. This Tribunal allowed the
withdrawal of the application with liberty to file a
fresh 0.A for claiming the forgone reliefs if the
épplicant found it necessary to do so in future. In
this verdict the Tribun~l is concerned with the limited
question as to whetherfghe applicant's name should be
considered for inclusion in the initial constitution of

India Forest Service of Gujarat Sadre.

2a It is pertinent to note that consSequent on
the Tribunal's judgment in the case of Mr.Oza, referred
to in the earlier para the applicant ¢id approach the
respondents for reconsideration of the’case. However,

the Government chose to reject his representation vide

its letter dated 29.1.1990, stating that the applicant's

case cnulé not be considersed on merits, "at this belated

stage on account of grave and unexplained laches and
delay”™. It is true that the applicant chose to take
nearly another 15 months in approaching this Tribunal
for declaring the applicant's case to be at par with

that of Mr. Oza, deserving similar treatment.



3. As stated earlier the counsel for the

applicant has now wholly concentrated hi

)]
9]
[¥]
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o
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plea recarding non-observance of the statutory
requirement of proper recording of reasons as

regquired in the Indian Forest Regulations, 1966,
Regulation (5). In the M.A. 649/93 of 26.11.1993,

this applicant ‘has stated that ths reasoning given by
the Special Selection Board was '"no reasoning at all
in the eye of law". On the matter of delay anc laches
the counsel for the applicant has chosen to take the
plea that he had continued to petition the Government
for reconsideration of his case on the basis of Oza's
case. vn 23.12.1993, the counsel for the applicant
produced further documents to show that the‘matter was

in correspondence, with the Government of India even

as late as November, 1990, when also he had received

a communication from the Government of Incdia that the
case coulé not be considered on merits. This
particular communication was conveyed to him on
21.1.1991. There was thus no guestion of any delay
since the applicant had used the time to exhaust

available administrative remedies.

&, The respondents opposed the present
contention of the applicant on the grounds of delay

laches, misjoinder of causes and on the ¢grounds that

«vsans Of=




with the

the case of the applicant was not identica

case of Mr. Oza, and also on merits. on the guestion

of delay and laches, the responcdents have contenced that

the matter of initial constitution is a matter which

had been settled finally in the year 1979, after

an¢ the apolicant had

reconsidering two earlier lists

0]

list prepared

about 12 years after the meeting of the Special Selectio

3oard. Lven in respect of the request of the applicant

for being reconsidered as in the case of Shri Jza,

Government of India has rejected its request vicde letter

‘dated 29.1.1990, which had been conveyed to him on

3.9.1990. The applicant took another 14 months to

approach this Tribunal question this decision. The

responcents also opposed the application on the ground

| of misjoinder of the causes since the applicant had
combined reliefs both the way of being considered as a

initial recruitee as also for revision of year of

allotment as a promotee. However, by wvirtue of his
application dated 3.1.1994, and in view of the order of
this Tribunal of 5.1.1994, this particular objection

regarding misjoinder of causes does not survive. The

{ responcents have also stated that the applicant's case

r could not automatically be saild to be at par with the

J) case of Mr. Oza, where the Tribunal had ordered

sissew Tf=




reconsideration. In the written reoly dated 19.12.1993,
it was submitted that the judgment of the Tribunal in
the case of Shri Oza was in a case where "the
responCents" sought privilege which was not granted by
the Hon'ble Tribunal and upon the non-production of
documents adverse inference was drawn'". The counsel
for the respondents has also opposed the case on merits
since in the opinion of the counsel for the respondents
the Special Selection 30ard has specifically met in
November, 1979, o#drsuant to the High Court's and
Supreme Court's judgment and thereafter the 2election
Board has cdecided that the applicant's case was not fit

for inclusion as a initial constituent. The respondents

‘further stated that the cdocumentation made in this case

was sufficient for meeting with the Section 5-2-.(b).

- Ultimately therefore, the case has to be
deciced cn the following two issues:

(i) Whether the case was barred by the law
D s .
of llmlﬁatlon and whether the resultant delay
and laches justified non-consiceration cf the

case at this stage.

(ii) Whether the documentation on initial
constiﬁution by way of recording of the
reasons for non-inclusion of the applicant
suffered from a lecal infirmity in asmuch as
it ¢i¢ not m=et with the specific requirement
of having a specific recoré "of all other

eligible officers of the State Forest Service

cecees B/=
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who are not adjudged suitable for inclusion in
the list, together with the reason as recorded
by the Board for their non-inclusion in the

list."
6. At this stage it is necessary to record the
fact that the whole case of initial constitution of the
IFS Cadre itself has been a supbject matter of prolonged
litigation. The cases of Kraipak, Parvez Aadir and
Chothia, are the three prominent cases which need
mention, and the controversy raised in this and similar
cases have been recapitulated in Supreme Court case
reported page 535 of AIR 1988 in the case of K. Frasad
anéd oth-rs Vs. Union of India and Ors., The list o
initial constituents of the Cadre in Gujarat itself was
drawn and redrawn in 1967, 1971 and finally in 1979, by
virtue of the order of the Hon'ble High Court of 1977
in Chothia's case in Special Civil Application No.1080/7:2
since upheld by the Supreme Court. In 1979, the
Selection Board was reconstituted to éraw the initial
constitution of IFS and a revised list of 33 officers
was notified on 15.11.1979. In all the three lists the
name of the applicant éid not f£ind mention. It is
significant to note that in the case of Chothia the
point established was the mancatory nature of recording
of reasons &or non inclusion. In the words of

Supreme Court, :-

cesss /=
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"In thesse circumsStances we are satisfied that
the provisions for giving reasons by Regulatior
5(2) (b) are mancdatory and must be complied
with. It is not disputed in the present case
that ths Board had not complied with the:
provision of Regulation 5 and this was
sufficient to vitiate the selection made by

the Boargd."
It goes without saying that the Special Selection Board
which met on 5th October, and 6th November, 1979 was a
specially constituted Board tc make a fresh selection

in the light of the judgment cdelivered in the caseé of

hri S.P. Chothia to over come this infirmity. In para-
6 of the proceeding, the Special Board makes this

point very clear :

/

"6. The Government filed Civil Appeal

Nos. 1329 and 1330 of 1977 against the

judgment of the Gujarat High Court. The
Supreme Court uvheld the judgments of the
Gujarat High Court primarily on the ground
that the provisions of regulation 5(2) (b) of
the Incian Forest Service (Initial Recruitment)
Regilations, 1966 regarding recording of
regsons for non-inclusion in the list prepared
by the Special Selection Board were mandatory
and these were not complied with. A&ccordingly,
a nctification was issued vide Ministry of
Home Affairs, Department of Personnel & AR,

No. 17023/5/78-AL5(1V) dated the 6th November,
1978 rencdering the appointments made to the
Gujarat Cacdre cf the Indian Forest Service

at its initial ccnstitution vide notific ation
No.3/10/71-AIS(IV) cated the 7th January, 1972,

3

ab initio void. Conseqguently, the Central

Government proposed to take further steps to

make fresh recruitment tO the Gujarat Cadre

ce. .. 10/~



- 10 -
of the Indian Forest Service under Sub rule
(i) of Rule (4) of the Indian Forest Service

(Recruitment) Rules, 1966".

Ts Even after this selection, another applicant,
one Mr. Oza moved the Central Administrative Tribunal
alleging that even the subsequent cselection was flawed -

"the principal challenges cf the petitioner rests upon

the reguirement of the Special Selection Board to
record its reasons for adjudging him as unsuitable”.
On this application this very Bench deciced to allow

the petition anc directed that the petiticn should be

|
again plac=d before the Special Selection Board

.

against Indian Forest Service (Recruitment) Rules ;

stated that

"The Selection Board must record reasons
which must disclose, how the record of each
officer stocod, how minéd was applied to the

ubject matter of adjudgment of suitability
and they must reveal rational nexus between
the facts considered and the conclusion

reached."

8. It is however, pertinent to note that this
Tribunal's judgment as such is based on an adverse
inference. In the words of the Tribunal :

"It was decicded that if the respondents
object to the documents being furnished to
the petiticner, adverse inference for

non-production of documents by the

® s 0 0 0 0 11/"
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respondents can be drawn and hearing could be
reded with. In the light of these orders
during the hearing we have only the averment o:
the respondents that the Special Selection
3oard recorded specific reasons for ad judging
the petitioner as unsuitable but no support

has been afforded by any evidence. The ‘refusal
to give copies of the relevant documents to

the petitiocner makes it necessary for adverse

inferenge to be drawn. We must prasume that

the Spacial 3electicon 3oard <id not record
reasons or did so perfunctorily."

S. The case of Shri OJza was reconsidered »y the
Government. It is another matter that Shri oza did not

find a place even thereafter.

10. As stated earlier, 3electicn Committee in 1979,
was reconstituted specifically to over come the infirmity
detected in Chothia's case. Incicéantly, this is an
infirmity which had affected the initial constitution

of IFS Cadre in more than one State as can be Seen from
the spate of litigation on the subject. The
reconstitﬁted BQard which consisted of a representation
of U.P.S.C. and the Union GOVernmenﬁ was fully aware of
this direction as is also seen from the minutes of the

DPC reproduced earlier.

11 The respondents have in this case made
available the proceedings of the DPC (Annexure A/2) as
relat=ed to the applicant himself. This was furnished as

a part of the written reply on behalf of respondent No.1

® & 0 0 0 0 s 0 12/-
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filed on 1.11.1993. 1In this proceeding a specific

N
=

recording has been made as uanders

"After ignoring ths adverse remarks in his
ACRs for the years 1963-64, 1964-65 and
1965-66 communicated to him by the State
Government in July, 1967 and alsoc the other.
adverse remarks in his aCRs not communicated
to him, hid performance cannot be considered
as good encugh to justify his selection.
Hence not adjudged suitable for inclusion in
the above list".

12. In the narration of the case as above there

is considerable strength in th@ argument that the
applicant'svcase cannot be treated as b=2ing on all fours
with the case of Shri Oza. The Tribunal has in the case
of Shri Oza recorded its verdict cn a édverse.inference
drawn by the Tribunal since the docgments‘were not
procducec for general perusal claiming privilege and not
in the light ¢f any specific recording seen by the
Iribunal. It is possible that if the specific recording
even as shown in the present case, had been produced,
the Tribunal might have taken a different view. To
state that the Tribunal would have arrived at the same
conclusicn if the recording as in the present case was

made available would be in the realm of conjucture only.
\

|
\
!

The counsel for the applicant stat=d that the Tribunal

had in its judgment of Mr. Oza, specifically spelt out

® o » o 0 0O 13/‘/_
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“"raticnal nexus between the facts considered and the
conclusion reached". In our opinion the remarks of the
Tribunal are more by way of an obiter, in the absence

Y

of specific records being made available.

13. We cannot help remarking that the post -
Chothia scenario as represented by the DPC proceeding
of 1979, is quite different from the pre—chotbia
proce=ding, where the respondents had cocnceded the
point of ﬁon-recording of the reascons. Tc imply that
there has been no difference in the two proceedings is
not borne by the d ocuments produced before us. The
Selecticon Board had met in 1979, specifically to over -
come the infirmity as shown up in Chothia's case.

Para 6 of the proceseding makes this point abundantly
clear and the guestion of recording of manéatory reason
was very much in the mind of the DPC. In the DPC
proceecding specific remarks have bheen made against
indivicdual names not considered suitable. The
r=srcondents have macde availlable td.the‘fribunal the
remarks as recorded in the case of the present
avplicant. It is true that it is an one line remark kR
that his performance cannot be consicdered as gopd
enough "tc justify his selection®. This is followed

by "hence" to reach the conclusion of non-guitability

of inclusion. It is also seen that after this DEC

ceees. 14/-
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proceeding new names hacd been acdded ané a total list of

33 candidates was notified. In view of the specific

pefore this Tribunal it is difficult to accept

o

record
the facts that the judgment in the case of Mr, Jza

ipso facto applied to the present applicant's case.

14. The applicant himself had chosen to submit

| . . s = . E - -~ i
| alcng with his filrst rejolncer 1n July, 1993, a resume of

facts from which it can be seen that the applicant was

superseded in a Selection Committee Meeting of 1974

also ané could find a place only in 1977 selection. it

the Tribunal that the case of s=lection

was urged before

uncer Rule-8 for premotion quota from the State Forest

Y ficers Cadre is a different channel of selection and

therefore, the fact of supercession in 1974 should not

| affoct his case of initial recraitment. While the

fact of the seléction channel »eing different is
accepted, it cannot be denied that the fact of non-

selection is also a reflection on the suitability of

the person in question which is very much a factor

while cetermining the initial constitution like IFS.
7

The recording of the evidence cf the selection

committoe therefore, has to be seen in this context.

We might agree that the wording 1s meagre and not

sufficiently articulate. However, looking to the

history of this case, this infirmity shculd not be
Yy Yy

| ® o 0 o o 15/—
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considered of serious nature as to vitiate the whole

proceeding,

154 Apart from the merits of the case as above, the
fact of delay and laches is also a matter which cannot

be over looked in this case.

16. What the applicant has chosen to ask is to
reconstrgct the position as would have obtained in the

year 1966, when the Indian Forest Service was constituted.
The result of the exercise sought by the applicant would
also mean reconsideration of the inter-se seniority of

the officers who have enjoyed a definite position above the
apolicant and whose position had been accepted by the
applicant for a considerable period of time. The

reconstitution exercise in respect of the initial 1i

=
0N
ct

of IFS Dfficers had been finally overx by 1979. The
applicant had accepted the initial constitution and

chosen to thereafter appear before the Selection Board

in the year 1974- and again in 1979. The apwnlicant has

not chosen to contest the position along with Mr.,0za either.
After the case of Mr.Oza was decided upon, also the
applicant has not chosen to approach the Tribunal within
time. The argument that he was still in correspondence
with Government of India till June, 1991, is an after

thought since the applicant did choose to come before the
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Tribunal, in April, 1991 vide M.A./141/91. As decided

by Central Administrative Tribunal, Hyderabad Bench

¥

in it

U]

Case decidad on 26.2,1993, repeated applications

(

do not extend the period of limitation and judgment
obtained in D.A. of a similarily placed applicant cannot

revive the remedy that had become time barred already.

As has also been observed by the Central Administrative
Tribunal (Jaipur) in its case descided on 24.3.1993,
"CaseSesssssessscan be rejected on the ground of delay

or laches as there is possibility for infringement of the
right of the third person and e......". A liberal view
on limitation can be taken only if no third person is

likely to be affected,

17. The application alsp, therefore, suffers from
serious draw-back by way of delay and laches and, therefore,
one cannot find fault with the reply given by the
Government of India.

13. The counsel for the applicants specifically urged
before the Tribunal that the recorded judgments in

similar cases favoured the case of the applicant and he

cited the following cases s

000017,/-
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1. K.Prasad & others Vs. Union of India
and ors. AIR 1988 SC.P.535, on the point of
delay and laches and on the point of

recording of reasons etc.

2. Union of India Vs.M.L.Capoor, AIR,
1974 SC P.87. On the point of analogy of

reasons. "Unsuitability on overall service

record™ is declared not to be a reason.

‘ 3. Be.Shantharama Adappa & 4 others Vs,
Union of India & Ors. Judgment of Karnataka
High Court in case of Indian Forest Services
Judgment in writ petition YNo,4413 and

7085 of 1977."

' 19. We have studied the three cases mentioned above,

by the counsel for the applicants. However, we cannot

|

| help remarking that these cases do not fully cover the case
of the applicant. In the first case the guestion related

to certain officers who had not been considered at all on

the ground of an omnibus observation that others were found

suitable and because it involved complicated qguestion, the

' court had considered that their cases should be adjudged

on merits. &uote & In this case, "the position as it is

now emerged is that all 82 eligible officers as 1986
should be considered and not merely some of them." It is

not the present applicant's case that has case had not

| been considered at all. The second case also does not

bear comparison since in the second case a question of

preference was involved. In Para-28 of its judgment it is

&
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clearly stated "it is incumbent on the Selection Committee

to state reasons in a manner which would disclose how the

lrecord of each superseded officer stood in relation to

records of others who were to be preferred." The applicant

himself has stated that in the case of initial constitution,

the question was not one of preference but one of suitability
1"§ only and, therefore, detailed reasoning for choosing one

over the other was not necessary. Even concise reasoning

would not be out of place. In the third case, cited,

though there is a certain resemblace, it is seen from the
the judgment that what had been produced befors the High
Court was a mere general statement to the effect that
having regard to the recorded service of the petitiorers
they have not been included in the selectioﬁ of the

candidates."

In declaring the reconsideration of the case,
on the gquestion of delay, the High Court has specifically
remarked that "if the list of non-selected candidates was
communicated to the petitioners (in Jan.1971), they would
have been in a position to decide for themselves as to
whether they should seek redressal at the hands of the
Court. <he fact that the said list was not notified is
also a factum taken to be into consideration." In the

present case there is no similar feature of non-communication,

or| lack of knowledge on the part of the applicant.

eel9/=..
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RO, The counsel for the applicant has also cited
rulings to show that mere time lapvse should not prevent
justice being given to similarily placed officers and has

guoted the case of -

"l. Amritlal Bari Vs.Collector of Central
\ Excise, New Delhi & Ors.1975 (1) SLR.Pg.153,
On the point that the judgment of the
Supreme Court declaring law, department m£
is duty bound to give effect to the law
declared by Supreme Court, not bo be

confined parties before the Court.

2. Chief Secretary to Govt. of Andhra
Pradesh & Ors. Vs.V.J.Cornebius, A.I.R.,
1981 SC 1099. On the voint that the
Government should respect the judgment of
the High Court and to give effect to all

the similarly situated employeecs.

3. DRilbagh Rai Jerri Vs, Union of India
and Ors. A.I.R. 1974, 3C.130., On the
point the Government should be of a
virtuous litigant and why Govt. should

not enter into frivolous litigation.

4., AIR 1986 (2) CAT 250. On the point

of limitation and delay."

21, However, as argued above, the fact of the case

'being one of "

similarly placed officer" is not established
ard the delay in seeking redress is such as to result

in serious administrative difficulties if a freguent

reconsiderations were to be made every now and then in

-.020/-0.
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an All India Service Constitution. In the circumstances,
the case of the applicant for this Tribunal to issue
directions for considering the case of the applicant

|
\ i
as a initial recryitee ala the case of Shri Oza decided

‘ /

' by this Tribunal's judgment, does not arise.

The application stands disposed of accordingly.

No order as to costs.

2

(KeRamamoorthy) (N:;jlatel)
MEMBER (A) VICE CHAIRMAN
AIT.



