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AHMEDABAD BENCH

O.A. No. 554/87
RACXIXE.

DATE OF DEC

Shri Indravadan Ambalal Dave,

IN THE CENTRAL ADMINISTRATIVE TRIAUNAL

ISION 22,7,1992

Petitioner

MrS. DON. Mehta,
Mr, Shailesh Brahmbhatt

Advocate for the Petitioner(s)

o Versus

The Union of India & Ors,

Respondent

Mr., N,S., Shevde

Advocate for the Respondent(s)

CORAM :

The Hon’ble Mr, N,V, Krishnan
o .

~4

The Hon’ble Mr, R«C. Bhatt

s Vice Chairman

: Member (J)

e
i,

1. Whether Reporters of local papers may be allowed to see the Judgement {

2. To be referred to the Reporter or not? 7°

3. Whether their Lordships wish to see the fair

4. Whether it needs to be circulated to other B

copy of the Judgement ?

enches of the Tribunal ? ™
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Shri Indravadan Ambalzl Dave,

2.

g.

10,

Vs.

Union of India,
Through:

The Chairman,
Railway Board,
Rail Bhavan,
New Delhi,

The General Manager,
Western Railay,
Churchgate,

Bombay.

The Divisional Railway Manager,
Western Railway,

Pratapnagar,

Barcda,

The Senior Divisional Commercial
Superintendent, Western Railway,
Pratapnagar, Barcda,

The Divisional Commercial Supdt,
Western Railway,

Pratapnagar,

Baroda,

Shri I.P, Gaur,

Head Trevelling Ticket Examiner,
Viramgam Railway Station,
Viramjam, District- Ahmedabad,

Shri C,T, Patel,
Head Travelling Ticket Examimer,
Railway Station, Baroda.

Shri M,B. Patel,
Head Travelling Ticket Examiner,
Railway Station, Godhra,

Shri V.M, Joshi,
Head Travelling Ticket Examiner,
Railway Station, Baroda,

Shri A,A. Makwana,
Travelling Ticket Inspectcr,
Railway Station, Ahmedabad.,

ORALJUDGMENT

0.A./554/87

«se Applicant

eee Respondents

0.2..-0
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Dates 22,7.,1992

None for the applicant., on the last

occa§ion also neither the applicant nor his counsel

was present., Mr. Shevde learned counsel for the respondents
" b d

is present, and is ready.

The applicant does not appear

to be interested. In the circumstances, the application

ics dismissed for default.

S

(R.C. Bhatt)
Member (J)

*K

w%7 s

(N,V., Krishnan)
Vice Chairman
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MeAs 266/92

in
D.A, 55 4/87

Date Office Report CRDER
(16) ; Present: None for the applicant.
18.9.92 Mr. N.3.3hevde, Adv/Res.

M.A. 266/92 has been filed to set
aside the order dated 22.7.92 dismissing
the application in default.®hat applicatior
can be considered only if either the
applicant or his counssl i& present.
| “" fdence as a last opportunity call on

15th October, 1992,

(R.C.3hatt) (N.V.Krishnan)
Member {J) ' Vice Chairman
vitCe
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M.A . 266/92 in 0.K<544/87 g
Date Office Report CRLER
5 -
15-10=9 |
Call on 12th Njvember 1992.
32 ' L
(N.V.Krishnan)
*aS, Vice Chairman .
-~ "] ~
/17 )/
\ Z '
N | Q/
2611492 Mr.Shailesh Brahmbhatt for the

applicant,
“roN.ES.Shevde for the respondents.

The Iearned counsel for the

applicant submits tﬁft he is=vo
7 2 ”‘7 ‘75/ )
los£ the MJ.A., Therefoze,nceapig?for
CAAgr 2 Slasat / .
eexrtain copy e the Registry. fexr—te-
gramt ol _submisston.

List again on 10.12.1992,

A= I

(e C e BHATT) (N e Ve Kt ISHNAN)
MEMBLER (J) V I, CHA I
*SS
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MeA. 266/92 S\ ‘
in \(D
O.A. 554/87 / 69 A

o,

Office Report

N

(9)
10-12-92

(6)
7.1.1993

. the respondents' counsel Mr. «.S.3hevde.

Present : None for the applicant. ‘

©

Mre. Ne S .S.heVGE, AAdV/ReS -

Copy of the M.A. has not been served
on the respondents., In the circumstances

list again on 7th January, 1993.

/\,

(R.C.Bhatt) (N.V.Krishnan)
Menmber (J) Vice Chairman

vtc.

The applicant's counsel has sent a ‘

leave note. The applicant is also absent.

M.A, 266/92 is for restoraticn of the

-

original applicaticn which was dismissed in

default on 22.7.92. Copy has been served

We have heard/;é/;im.

2 o In view of the averments made in th

M.A we allcw this M.A. and hence the O.A.
|

is restored to file, M.A. is disposed of
— T . .

accordingly. It is 1987 matter. Let it

| listed for final hearing on 12th Januany,

) ,
[\\,Lf ‘ L ——"
(R.C.Bhatt) (NeVeKrishnan)
Member (J) Vice Chairman

i
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DATE iOFFICE REPORT g : ORDERS. .
i 2e 1093 : In the interest of justice, the matter is
(15) el Tonsaed. oty aFreid.
s (R
(R.C. Bhatt) (N.V., Krishnan)
Member (J) Vice Chairman
2.3.9$ The learned advocate for the parties
are present. The M.A./266/92 is already been
; wol
disposed of. It iﬁ/und@rstocd how the office
é to shown it in the cause list. It may be
{ Il e e ) /\ P B e

rectifged., The learned advocate for tho aspdicapt

e ! J /-IP'\—"“_'

i Iﬂr.J;:ahmbhaff“meﬂtioaef that the matter my
= be put. before the Division Bench, because it ds

question of departmental inquiry, Accordingly

the matter is adjourned to 15th April, 1993,

| . . . (V. Radhakrishnan)
| Member (A)

15.4.,93 Mr. Shailesh Brahmbhatt for the applicant
is present. Mr; N.3.Shevde for respondent No. 1 tb
5 is present. Issue notices to respondent No. 6
to 10 to remain present on 24th June, 1993. The

respondent No., 1 to 5 to producé*\ﬁ" dlSClDlinarY

proceedings against the applicant. ééll on

p ‘Wb’?\ 24th June, 1993,
J{“l—- }4 < MEG .l . /\--'L o
¥ .’Vﬁiﬁl cA;:T_(M.R. Kolhatkar) (R.C.Bhatt)
% Ne 6'/8 Member (A) Member (J)
o
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¥ | — '—"Sﬂ ’\‘:‘ L X
2| 619> Jor L2855 éhée:c% e '\\’\)
T The other Hcm'ble Member is :{
not available. Adj. to.[bjfﬂflﬁ,j
R (SRS CN N T SRS
AL~
‘8 C. B¢ ;eit)
teember (V)
: o7
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Date Office Report ORDER _(}/;'Z“"

— .t o S ] T . S S S S S " . T S o T8 S
— — -

Learned advocates for the

parties are present., Notices sent to
respondents no.6,8,and 10 have returned
unserved, while respondents no. 7&9 are

served a$ g appears from the record.

Learned advocate for thu appllcqnt“s
\L}’\ JVK.'.’

submits that the appl¢Ldﬂt d@lehithe
/,

respondents who are not served but one

chance ke given. Last chance is given
to the applicant to & serve respondents
no. 6,8, and 10. The applicant also
permitted so—epply direct service on
respondents no.6,8, and 10.. The
applicant should take prompt action to

get the notices served to them,contactin

the Registry as early as possible, and
also for direct service. Hmxmayx
Returnable by 18th August, 1993, it thes
respondents are not served by that date|
the applicant may sither delett&thosg_
respondents or the matter will proceed
as if, the application is not prosecute
against those respondents.

Call on(18/8/93. Direct service

permitted on respondents no., 6,8, and

Vi (b, . N
(M .n.KO]ZﬁAfKAR ) ' (R+C « BHATT)-
Member (A) lember (J)

ssh
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0.A./554/897

19.8.1993.
{

20/9/93

{DFFICE REPORT

|
i
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no.6, 8 and 10,

Mr.Shailesh Brahmbhatt is present

//ﬁ@flg&ﬁyé“V"

for the applicant. The Registry to keep
ready the notices to be served on respondent
Mr.Shailesh Brahmbhatt,

submits that the applicant is ready to

be servedrdirectly. .“He should also make
an attempt to serve through by Regd.Post

by payment of process, E@turnable by

20/09/1993. Call on 20/9/1993.

l ] O = - { R __-_......._‘,,_».,-4#—-»—-—'——‘—-‘*'—“——"_‘ /‘.M
Member (A)

Member (J)

lre.Brahmbhatt for the applicant

' submits that the applicant will pay $rumx
| process fee within 2 days. The notice ther

be iasued to respondants No.6,8, 103XExmyi

Returnable by 14/10/93,
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(Re T« BHATT)
Member (J)
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Date Office Report Order

AR

For wamt of f!‘n_v,e the
f.. 20 StlaM

0

10 N&0
o n

L )\

K RAMAMOGRTHY «,,If i:p::k:i,;,
MEMBER iA] ‘zivd e [TTTPGT0

bi8'e. /%3 8'e

KA P O I R X H KK XK X KOS KO

K EHS KRR KR K XK K X XK R RS AR E

Adjourned to 13-5-1994,at the request
of Mr.Harshad Brhambhatt for Mr.Shailskh ‘
Brahmbhatte re.3hevde is prese
respoa@ents.

£\

€Dr«R.K.3axena) (VeRadhakris
Member (J) 1 ¥:

Sick/lwf{é nore Ly # ints' [respondents’
advocate. Adjourned (0. \E.LS1 L

L}..,

e )
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(DtQR .K.Saxena)
Member (J)




Date Office Report Order
9/6/94 None is present for the applicant.
Mr.Shevde is present. Adjourned teo 22/6/94.
e
L %,
(DroR.K¢Saxena) (VeRadhakrishnan)
Member™—1J) Member (A)

*ssh

226094

..

The case is adjourned only to enable
the applicant to appear at the next Jate.
seen that
It is / the counsel for the applie=nt
has filed a sick note. However,we mark
that counsel for the applicart avpeared
in admission case No. 0.A.565/93. The case,

O AN

is, thersfere,adjourned to 24.6.94.

"o
, /!\ /)
| 4/1 — VL"
(Dr.R.K&Saxena) (KosRamamoorthy)
Member (J) Member (A)
tssh




O+.A.554/87

Office Report

ORDER

/\6\2 , ,
I

2445094

2 -
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Adjourned to 27¢6.94,3at the request of

Mr.Shailesh Brahmbhatte.

(Dr ReKeSa
Member (J

*3sh
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for judgment.
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(BY CIRCULAT ION)

< RaAoST-N0031/94 in 00A0/554/87

Office Report ORDER KL@ \)
/

17/4/95. . One more opportunity may be given to the
applicant's advocate to remove the oftice

objections. Adjourned to 8-5-1995,

/ A/
A5 \
(Dr.R.¥:Saxena) (KeRamamoorthy)
Member (J) Menber (A)
as.
X fRytx _
3/7/1995 \ Heard Mr. Brahmbhatt learned ceunsel fer the

party. Hex seeks time te remove office
ebjectiens. Adjourned te 10/7/95,

® Sl \Q

(K. Ramameorthy)
. Member (a)
*AS e

10/7/1995. At the reggest of Mr. Alpesh Rajpuriya
for Mr. Shailesh Brahmbhatt adjourned teo

18/7/1995,

‘ . v

(K. Ramamoeorthy)
Member (A)
*AS.

18~7-95
Mr. Harshaé¢ Brahmbhatt fer Mr.shailesh

Brahmbhatt was present. At the request ef

Mr .Harshad Brahmbhatt, adjsurned te 1¢th July, t

s

(K. R amameerthy)
Member (A)

1995,
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Date Office Report ORDER _

1%=7=95 At the request of Mr.3hallesh BI‘ah’;'I_th'étt.
Sl s | adjeurncd te 1-8-95.
) (K. Ramameorthy)
Member (A)
1.8.95 Ad journed te 14.8.1995 for removing offise

objeetion.

) . ‘ B o (K.Ramameorthy)
, = e g Member (A)
vte. ‘ .
14.8.95 NS gt Nene present. However, im the interest eof

justice, adjourmed te 1.5.1995.

(K.Raﬂ%&arthy)

Member (A)

\
TEC o . |
1.9¢95 V On account of sad demise of thes Hon'ble “
Chief Minister of Punjab,5hri BEantsingh,

adjourned to 22,9.1995,

\
(K.R am:zmoortkg )

nn [ &
npm o Member(A
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: CENTRAL ADMINISTRATIVE TRIBUNAL
v AHMEDABAD BENCH
) 0.4.NO. 554/07
{ T.A. NO.
DATE OF DECISION 6> — 4~
Shri Imdravadan Dave, pelitioner
Shri D,N, Mehta it
Shrt-Shatles] mibhatt————— Advocate for the Petitioner (s)
Versus
Unior of India and “Ythers Respondent
Shri N.8.8hevie o Advocate for the Respondent (s)
CORAM

The Hon’ble Mr, K. Ramameerthy Merber (A)

The Hon’ble P®, R,K, Saxena Member (J)

JUDGMENT

1. Whether Reporters of Local papers may be allowed to see the Judgment ? No |
2. To be referred to the Reporter or not ? N
3. Whether their Lordships wish to see the fair copy of the Judgment ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?




Shri Imdravadam Ambkalal Dave,
7. Aksharbaug Seciety,
| Maminagar, Ahmeddbad, Applicant

! Advecate Mr, L,N, Mehta

Mr, Shaileskh Brahmbhatt

Versus

1.

2.

3.

4.

Se

7.

8.

Se

10,

Unien of India

(Netice te be served through
the Chairman Railway Board,
Rail Bhavam, New Delhi)

The Gemeral Manager,
Westera Railway,
Churchgate Bom-ay.

The Divisiomal Railway Manager,
Westerm Railway, Pratapnagar,
Baroda,

The Senior Divisiemal Commercial
Superin@endent, Westera Railway,
Pratapnagar, Bareda,

The Divisional Commereial Superintendent
Westerm Railway, Pratapmagar, Baroda.

Shri I.P. Gaur

Head Travelling Ticket Examiner
Viramgam Railway Station,
Viramgam District Ahmedabad,

Shri C.T. Patel
Head Travelling Ticket Examiner
Railway Station, Baroda,

Shri M.B, Patel
Head Travelling Ticket Examiner
Railway Station, Godhara

Shri V.M. Jeshi
Head Travelling Ticket Examiner
Rallway Station, Bareda.

Tavelling Ticket I,spector,
Railway Station, Ahmedabad, Respndents,

Advecate Mr, N,S, Shevde

JUD ENT
Ina

O.A. 554/1987 i

L

Date: &-4-Y4



Per Heon'ble Dr, R.K. Saxenma Member (J)

Shri Imdravadam A.Dave filed this applieation
challenging the punishment order dated 30-4-.1986,Annexure A=7,
by which his increment was withheld for t we years from the date
whenever it was due, The applisaat had preferred first Appeal
to Senior Divdsional Commerecial Superintendent and second teo
Divisional Railway Manager but they were rejected by respective
authorities vide orders dated 27-10-1985, Annexure A-9 and
14-9-1987, Anneﬁzk, A-11, respectively, These orders passed in
two Appeals haveAbeen challenged, Besides, the applicant has also
prayed for directions to get his case considered for promotion,

2. Briefly stated the facts of the case are that the
applicant was Travelling Ticket Examiner(T.T.E.) on 26~10=-1985
and his duty was assigned im Sleeper Coach S/8 6 - Up Suarashtra
Mail, One Shri Raj Kumar got 2% tickets reserv¥ed on 9-10-1985
for the journey te be uamdertakea oa 26-10-1985, He got the
reservation done from Marvar Pali to Birmuar and he had to c¢hange
the tra%? at Ahmedabad where_from he had to travel imn the Sleeper
Coachfé-ﬁp Sawrashtra Mail, On 26-10-1985 Shri RajrKumar came to
Ahmedabad by Ranakpur Express and he was to beard Saureshtra
Mail, His reservatiom vas made in S/11 of Swurashtra Mail but
when he arrived ok the Station of Ahmedabad, he was informed
by the Travelling Ticket Examiner of Coach S=-11 that the quota
of Marvar Pali was given in Coach No.8 and, therefore he

(Shri Raj Kumar) should go im Ceach No, S-8, On reaching Coach S-8

\
% o.lli'o



which was assigned to the applicant, Shri Rajkumar,asked for

berths but the applicant leoking to his chart,asked Shri Rajkumar
to go e Coach No, 9-11, Therefore, Shri Raj Kumar again rushed

to Coach No, S-11,6 where the T.T.E, of the said Coach agaim replied
that the quota of Marvar Pali had been shifted to Coach No, S-8
and,therefore, he should travel by Coach No, S=8 alene, Shri Raj
Komar again came to the applicaat who was T.T.E, of Coach No, S-8
and also stated that if the berths were not alloted compliant would
be launched and the traim would also be withheld, It was then that
the applicant alloted the reserved berths of Shri Raj Kumar to

him but he, (the applicant), 6 also expressed that his income for that
day was lost, Shri Rajkumar again faced some problem at Bombay V.T.
Station wheYthe was to catch Mahalakshmi Express,for his onward
jourmey. He, however, made compliant , Amnexure A-1l, to the Railway
Minister, The saic compliant was sent for inquiry and it was there
upon that the explanation of the applicant was called for, Havirg
found the explanation not satisfactory, he waéﬁexved with Memoranduam,
Annexure A-4, b:it the charge$ that the applicant had adopted
un-helpful attitude towards the travelling public while on duty a&s
T.T.E/1/In-charge of S~8 Coach of 6-Up Saurashtra Mail at Ahmedabad
on 26-10-1985. It was also mentioned im the statement of
imputations of mis-conduct or mis-behaviour that Marvar Pall

quota of berths im 6-Up Saurashtra Mail wetgLshifted from S=11 to
S=8 Coach since 12-10-1985 and that change was supposed te be known

to all T.T.Es/L werking in 6-Up traim, The applicant, however,

~
\

o\
| )

b eeSee
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submitted the explanation in which it was comntended that he had
no knowledge of the quota of Marvar Pali being shifted from
Coach S-11 to S-8, In support eof it,he also filed a letter

of Chief Ticket Inspector, dated 23-12-1985,in which the
knewledge of shifting of quota was denied by him as well, The
Disciplinary Authority was not satisfied by the explamation,
offered by the applicang)and ultimately passed an order of
pun‘ishmnt dated 30-4-1986, whereby ome increment was withheld
for two years, Om the first appeal being prefezreglbeforef
Semior Divisional Commereial Superintendent, which was rejected
orn 27-10-1986, The applicant, therefore, filed second ﬁziza}
before the Divisiomal Railway Manager but the same was, rejected
on 14-9-1987. In the meantime, promotioms to Sr, Grade from
amongst the T.T.Es were made but the case of the applicant was
not considered om the ground tkat Disciplinary case of major
penalty was pendimng against him, Therefore, feeling aggrieved
by these orders, he came to the Tribunal making the aforesaid

prayers,

3. - The respondents contested the case by filing written
statement on all important grounds of whieh however impei&bnt
points of objection are that the applicant challenges more than
one orders by one application; the applicant had knowledge of
shifting of a quota of Marvar Pali from Coach S/11 to S/8 and
yet his attitude towards Shri Raj Kumar was unhelpful; that the
inquiry against the applicamt was started on the valid grounds
and the proper procedure of minor penalties was followed; the
punishment of withholding of one '~ increment for two years was

passed after going through the entire record;and that the said
™

4\ ve6ee



2

L
punishment was upheld by the Appellate Authoriti? for valid

reasons, It was also averred that the promotion of the applicant
; Was not made because the case of major penalty was pending against

!
Q
him and in suchﬁpituation promotion is never considered,

4, We have heard the learned Counsel for the parties who
have eleborated their peints, The centention of the learned Counsel
for the applicant is that the punishment order being based on no
evidence and the proper procedure having not beem .acdopted and also
thejdefence being not considered, it may be quashed, Thpe learned
Counsel for the respondents on the other hand argued that this

Tribunal cannot interfere with the pumishment until and unless

the procedure was found illegal, It was further contended that the
evidence which was available with the Punishing amthority ecannot
be the subject matter of scrutimy before the Tribunal., In this
connection, our attention has been drawn towards the law laid down

[ by the Hon'ble Supreme Court in the case of Union of Ipdia Vs,

l Upendra Singh 1994 (1) SLR 831 where it was held that the Tribunal
or the High Court can interfere only if on the charges framed

(read with imputations or particularsof the charges, if any)

1
no mis-conduct or other irregularities alleged could be said to

have been made out or the charges framed were contrary to amy
law, We are very comncious of the law laid down in this respect
and we shall not travel beyond the Scope which is available to the

Tribunal, As is poiated out by their Lordships of Supreme Court

/\
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in the case of Upendra Singh,we can make scrutiny of the fact
whether there was any evidence worth supporting the charge and
whether the procedure adopted was legal, There is no dispute that
if the procedure adopted by the Disciplinary Authority is not
legal and prejudice has been caused to the delinquent employee,
theiTribunal can look imto this aspect and record the findingg
theievabout.

De In this case the punishment is of stoppage of one
increment for two years, This punishment of course comes within
the scope of ri\inor pe }tyq’ The applicant has contended in
€%1kb°¢jf45339“
para 6 (i) that hé was due to retire on 31-5-1988(and he must have
been retired from service), The punishment
order by the Disciplinary Authority as was poimted out earlier was
passed on 30=4-1986, The finality of the order of punishment
could be given only whem the last remedy by way of second Appeal
was exhausted and the order in the said Appeal was passed, There is
no dispute that this second Appeal was decided on 14-9-1987, If the
punishment of stoppage of increment starts frem this date i.e.
14-9-1987, the punishment should have continued even beyond the
date of retirement of the applicant. Frem this angle when we look
to Rule 11 of the Railway Servants (Discipline & Appeal) Rules
1968, we come to the conclusion that the precedure was not
correctly followed, No doubt Rule 11 deals with the procedure
of imposiag mimor penalties but sub-Rule 2 of Rule 11 crzated one
exception, It reads ;

\Ww
(2) Notwithstanding anything contained in clause
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(b) of sub-rule (1), if in a case, it is proposed
after considering the representation, if any, made
by the Railway servant under clause (a) of that
sub-rule to withhold increments of pay and such
withholding of increments is likely to affect
adversely the amount of PeAsion (or special
contribution to Provident Fund) payable to the
Raijway servant or to withhold increments of pay

for a period exceeding three years or to withhold
increments of pay with cumulative effect for any
period, an inquiry shall be held imn the manner laid
down in sub-rules(6)toe (25) of Rules 9, before making
any order imposiag on the Railway servant any Such
penalty,"

A perusal of this rule makes it quite clear that withholding of
increments which is likebig affect adversely the ameunt of pensien
or special contribution t® Provideat Fund payable to the Railway
servant, the procedure of inquiry should be as is laid down under
Rale 9, The procedure prescribed under Rule 9 is with respeet teo
major penalties, In this way,adoption of procedure of mimor
penalties by the Disciplinary Authority was not correct, Assuming
that the punishment started running from the date 30-4-198§,
which is the date of the order of the Disciplinary Authority, the
effect of the punishment continues beyond the dite of retirement
of the applicant, The reason for this conclusion is that the
withholdiag of the increment had to take place from the date
whenever it was due, It appears from the contents of the
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application$ as well as the averments made in the reply of the
respoients that the increment of the applicant fell due to

1st January 1987, Naturally, the second increment fell due on
1=-1-1988 and the effect of withholding of that increment of
1988 shall continue for whole of the year whereas the applicant
had retired on 31-5-1988,

6, It is not that this poimt was mentioned enly

in the Rules bt the Railway Board had issued circulars im this
regard and the Circular R.B.'s Neo, E(D A) 66 RS 6~-13 dated
19-4-69 (NR No 4737) was issued as early as im the year 1969,
making it quite clear that the penalty of withholding of incre-
-ment if had affected the amount of pension,this fact must be
kept inte consideration, The relevant portion of the ecircular

of the Railway Board is as below 3

"Although withholding of imcrement Eemperarily

Or permanently is a minor penalty yet the Railway
Board have laid down that an iaguiry in the manner
as laid dowa for major penalties must always be held
if the penalty of withholding of imcrement is of the
nature given belows

(a) If the increment is to be withheld
permanently (having cumilative effect) or
any period, whatsoever,

(b) When increment is to be withheld
temporarily for a period exceeding 3 years,

(¢) When the penalty of withholding of
increment irrespective of the period is
likely to affect adversely the amount of
peneiop or special contribution to Provident
Fund payable to the delinquent Railway
servangg

| )
"' 001000
/z»

A



10

It is evideat from the feregoimg provisicms that if the
pemalty of withholding of imerement for amy period what-sco-
-ever is to be imposed on the delimquent Railway Servant

who is a pension optee durimg the last three years (now

10 months) of his service, it will affect the amount of his
pensiocn and as such iaquiry must be heléd befcore imposing such
a penalty on him, Ir cases where at the time of impositiocn

of penalty off withholding of increment was not known that this
would adversely affect the pensicn er special contributicn to
Provident Fund normally admissikble to the Railway Servant,
departmental imquiry would net be required tcbe held, The
departmental inquiry sheoulcd, therefere, be held im such cases
in k which at the time of imposition of peralty of withholdimg
of increment temporarily for any period it is mot known that
it will adversely affect the amount of pensien.'

By this circular the Beard alse clarified that before imitiatimrg
the departmental proceedgins, this peint must be comsidered and
aecordingly the procedure te be adopted, It was also made clear
thatisince at the time of impositiom of pemalty it would not be
known that this wodld adversely affect the pensiom, the d epartmental
inquiry should not be required toc be held imn such cases, It is
not enly the Railway Servant (D&A) Rules 1968 lay down that the
procedure in such cases, where pensionary benefits are going to be
affected, penalty should not be of major penalty, the Railway Board
has alsc issued circulars from time to time im this connection and
yet the authorities in the case befere usdid not take cage, Had the
procedure of major penalty been adopted,the statements of the
witnesses or ©f the defence woulé have been recorded and considered,
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Alse the show-cause notice befere awardimg the punishment would
have been given, Inm this zfy,we find that the applicant has been

wot
greatly prejudiced by, adopting the procedure which was required,
under the Rules, te-have-been adopted,

T The learned Counsel for the applicant alsc argued
that if the Punishing Authority or the Appellate Authority does
Rot write speaking order of pumishment even them the prejudice is
caused to the empleyee against whom the order of punishment is

passed, In this case,there is no discussion ef apy evidence but
end 0D
at the same time B® has been writing hiah3peak1ng order

Instead of descriking im words, it would be proper to repreduce the

order itself, It reads as :

"You. are hereby informed that the following penalty
has been awardedé to you; Withholding of increment
falling normally Waenever due fer two years without
further effect, This has ref, te this office memo of
even no, of date 13-2-1986 and your Def, dt, 6-3-86
"speakirng orcder® I have gone through the Defence, it is
nct cenvincing as such not accepted, He is considered
responsible for the cause of cempliant,

Name :Sdff= illegible
Designaticn DCS/BRC

Cl, ec¢/ET/0S/P
Biil C/CTI ADI

(c) Under rule 18 of the Railway Servant (Dieciplime
& Appeal) Rules 1968 an appeal against these orders lies
te Sr, DCS BRC,"
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8, What appears frem the perusal of the order of punishment
is that either the Pumishing Author%fy was not aware about the
cenotation of speaking order or —Sg’avoided te write a speaking
order, The stand as regards the order of first Appeal is almest
the same., It is enly three limes order, It reads s ;

W
In view of the remarks of CRS-ADI the plea takem by

Shri Bave appears te be am after thought. I do mot fimd
sufficient eause tc revise the penalty imposed by DCS*,

&
Thes¢ orderg im appeal appears to have been pased on some

remarke of CRS but mot on the applieation of mird of the Appellate
Authority., The cemtention of the respondents im their reply is

that the Disciplinary Authcrities are not required te record the
order of pumishment elaborately, We are aware of the fact that the
Disciplinary authorities axm cannet be expected to write judgememte
in the manner im whieh the Courts of Law do write but at the same
time the pﬁrpose of writing ar order is that the subject matter

must be disclosed ard the conclusion must have been based on

some reasoning. If these basic ingredients are missing; the order
even of the Disciplinary authority cannot be said to be speaking
erder and the prejudice is thereby definitely caused tc the
delinquent employee., It is not that no body in_thi Department | |
knew this basic principle because when we 1003:25 the oxder of ;
tke secoad Appeal,we do find that it is a speaking order, Simce

the defénce of the applicant has not been considered even im this

order, therefore, despite the principle of merger, we cannot hold

that the applicamt was not prejudiced, In this way, we fimd that
| 1 . 1B
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the responédemts failed tc follew the procedure prescribed umder the
Rules and te record the material evidemce and to consider the
deferce of the applicamt, For these reasons,the orders either of
the Pumishing Authority orf;he Appellate Authoritiscannet be uphéld

in law,

. The learned Coumsel for the applicant also poiated out

that actually ther= was no evidence in support of the charges

framed against him, If we enter imto this arena and try te
scrutinise the evidence whether sufficient or in-sufficient, we
would be tresspassiang into the field of the Disciplinary Authorities,
We, therefore, reffraian from making any attempt of analysis or

serutiny of the evidence,

10, So far as the poiat of promotiom not being given to the
not

applicaat is coamcerned, it would)be the subject matter of this
application where the order of punishment has been questionsd,
The learmed Counsel for the applicaant, however, did not press

this poimt during the a rgumeats and we, therefore, do not express

any view there about,

11, From the discussion made abovg,we ceme to the cenclusion that
the case of the applicant for guashing the order of punishmeat for
failure of mot adoptimg proper procedure,should be allowed, The
Punishment Order dated 30-4-1986, the order ddted 27-10-1986 im the
first Appeal and the order dated 14-9-1987 im the second Appeal are

quashed-and set aside, /
R N BV SR 3 o it s
(Or, R.X. Saxena) (K. Ramamoorthy)
Member (J) Member (a)




