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O.A. No, 509 of 1987

Mr. Lavji Kanabhai,

C/o. Mr. B.B. Gogia,

Advocate,

10, Junction Plot,

Rajkot. ee Applicant
(Advocate - Mr. B.B. Gogia)

Versus

l. Union of India,
hrough :
Secretary,
Deptt. of Telecommunication,
Govt. of India,
New Delhi,

2. Dist. Engineer(Telephones),
Telecommunication Deptt,,
Rajkot,

3. Asst. Engineer Cable,
Construction,
Deptt. of Telecommunication,
Rajkot. e« Respondents
(Agvocate - Mr. P.S. Champaneri
for Mr, P.M. Raval)

Shri Bharat B. Pandya,
Bhakrinagar Station Plot,
Seri No, 11,

Sardarao House (Near)
Bhaktinagar,

Rajkot. e« Applicant
(Advocate - Mr. B.B. Gogia)

Versus

1., Postmaster General,
Gujarat Circle,
Ahmedabad,

2. Pogtmaster,
Bhakinagar, Post Office,
Bhaktmagar,
Rajkot. .« Respondents
(Advocate - Mr, P.S. Champaneri
for Mr. P.M. Raval)

JUDGMENT

Dated :

Per ¢ Hon'ble Mr, P.H. Trivedi es Vice Chairman

In these cases, the applicants, under section 1o/




the Administrative Tribunals Act, 1985, has sought relief

for declaring oral termination from 25.9.1987 as illegal

and claim} salary including weekly off days. The grounds of

relief claimed are based upon alleged failure of respondents

to bbserve the conditions under section 25(f) of the

Industrial Disputes Act. The respondents- Telecommunication

Departments and Postal Department are contended to be an

*Industry' and the protection of safegaurd of section 25 (£)

of the Industrial Disputes Act is based upon the applicant's

contention that he is a'workman' entitled to the notice under

the said Act of the basis of his continuous emplayment for

the number of days which requirement he has fulfilled. While

I am in agrreement in so far as the respondent department is

declared to be #n 'Industry' and while I do not differ with

the conclusion that the applicant has rights under Industrial

Disputes Act on the basis of this claim for having worked for

the number of days which qualify him to it, I respectfully

differ regarding this Tribunal granting him relief for

reasons sStated belowe.

2.

The scope for the forum of this Tribunal being

resorted to by those who are ‘'workmen' under the Industrial

Disputes Act and who are also Covernment Servant for their

service conditions under the Administrative Tribunals Act and

for their rights under Industriajl Disputes Act has been

comprehensively examined and analysed in A. Padmavelly & Ors.

Ve

CePeWaDe & Orse. The law emerging from this decision is

best summerised in the words of the judgement in para 40 of

it as under :

40.
(1

To sum up our conclusions are as follows :
The Administrative Tribunals constituted under the

Adminsitrative Tribunals Act are not suhstitutes for
the authorities constituted under the Industrial
Disputes Act and hence the Administrative Tribunal

does not excercise concurrent jurisdiction with those
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authorities in regard to matter covered by the Act. Hence
all matter over which the Labour Court or the Ingustrial
Tribunal or other authorities ahd jurisdiction under the
Industrial Disputes Act do not automatically become vested
in the Adminsitrative Tribunal for adjudicatione. The decision
in the case of Siscdia, which lays down a contrary inetrpre-

tation is, in our opinicn, not correct.

|

|

(2) An applicant seeking a relief under the provision of thé !
: |

Industrial Disputes Act must ordinarily exhaust the remedies

available under that Act.

(3) The power of the Adminsitrative Tribunal are the Same as
that of the High Court under Article 226 of the Constitution
and the exercise of that discretiocnary power would depend
upon the facts and circumstances of each case as well as on
the principles laid down in the case of Eohtas Industries

(supra) .®

34 The interventicn by this Tribunal is clearly dimited to the
exercise of powers under Article 226+ Exercise of this power is
discrgtionary and would depend upon the facts and circumstances
of each case. The entire case of the petitioner is based upon his
plea and that he enjoys the status of the 'workunan' and the
respondents are 'industry' as defined in the Industrial Disputes
Act and that -he qualifies for the safequard of section 25(£f) by
virtue of putting in the required number of days. On the other
hand, the respondents have pleaded that the petitioner was engaged
as a casual labourer for specified work and on completion of saigd
work he was terminated. No junior to the applicant has been
retained according to the respondents at the time of his Qdis-
continuance and that other persons who were junicrs have been
already discontinued. The petitioner was verbally told a month
before his terminatiocn that he was to be terminated and the notice

was affixed on the Notice Board.
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4, It is clear that the rival contentions of the

- §

parties need to be inguired into for deciding guestions of
facts. The industrial or labour courts are the proper £forum
for deciding such disputes of questions of facts. The Indust-
rial Disputes Act provides an efficacious forum for such
disputes. It is also clear that there is no other questions
relating to a service matter raised in this case which
requires a decision. The petiticner has not stated why he
has not approached the Industrial Court for this purrvose. In
such circumstances if this Tribunal is used for obtaining
relief it will be tantamount to giving the petitioner a
choice of forums, and making itself a forum of concurrent

jurisdiction.

5% No doubt the decision in Padmavelly leaves room for
invoking discretionary powers of Article 226. The test of the
scope of decision in Eohtas Industries requires a prima facia
conclusion of the ab initio void  nature of the impugned
decision or action to be formed. Such a conclusion must
therefore require the impugned order to be so manifestly
illegal as not to need anv preceeding detailed examination
of facts. In this case, the number of days for which the
petitioner is employed, the nature of his employment being
telated to a specified period or a specified job and the
nature of notice given to him are all cuestion of facts
requiring examina®ion. In myv view therefore, exercise of
powers under Article 226 in this case is not justified or

warranted.

(PeH. THIVEDI)
Vice Chairman
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shri Bharat B Pandya,

Bhaktinagar Station Plot,

Seri No.ll,

Sardarao House (Near)

Bhaktinagar. : Applicant
(adocate: Mr.B.B.Gogia)

versus

1. Postmaster General
Gujarat circle,
Ahmedabad.

2. Postmaster,

Bhaktinagar Post Office,

Bhaktinagar,

Rajkot. : Respondents
(Advocate: Mr. P.sS.Chapaneri
for Mr.P.lMeRaval)

JUDGMENT
O.A./524/87 Date: 27.3,1991

Per:; Mr.Ke.Ce.Bhatt ¢ Judicial Member

This Original Application is filed by Mr.Bharat B.Pandya
who was employed as a Casual pPostman by the Postwaster,
Bhaktinagar,Post Office, Bhaktinagar, Rajkot in the year
1982. It is allegeé by the applicant that he has been working
as a Casual Post Man since four to five years on casual
basis upto 9th August 1987. It is allleged that the
Respondent No.3 orally terminated the services of the
applicant on 9th August, 1987. It is alleged that the
respondents had neithéx given any notice nor paid notice
pay in lieu of the notice nor was he given any retrenchment
compensation before the oral termination and hence, the action
of the respondent is violative of Section 25 (F) of the
Industrial Disputes Act With: the result that the termination
order is void ab initio and inoperative. It is alleged that
no reasons were given about the termination of his service.

It is further alleged by the applicant that he is also
< entitled to be regularised in service., The applicant has

prayed that the oral termination order we.ee.f. 10.8.198%

be declared as illegal, inoperative and the applicant be

reinstated in service with full backwages and the respondénts

.
w
v
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also be directed to consider the case of the applicant
for regularisation of his service or as a regular Mazdoor

as reqguired in accordance with the rulecs from the due date.

2. The respondents have filed written statement contenting
that the applicant was engaged against short term leave
vacancy on daily wages and hy doing casual work, the applicant
does not gt any right. It is contended that the applicant
was engaged as outsider Postman/Group D at Rajkot Bhaktinagar
Post Office during l982§§5 in shoft term lcave vacancies

eg daily wages. It is contended that the applicant had no
claim- for'regular absorption because as soon as regular
employee returns to his duty, the engagement of outsideer

is automatically termidinated and no notice pay was necessary

to be paid. It is further contended that there is no post

of casual pPost-aman in the respondents' department, It is
contended that the applicant is not a 'workman'within the
meaning of Industrial Disputeés Act. It is contended that the
applicant has not been recruited as per the Departmental

rules and procedure as?&as merely engaged on daily wages in
place of the postman of Group D in their casual leave arrange-
ment, It is contended that the ternination order passed by

the respondents is just,legal and proper and that there is

no violation of any of the provisiocn of the I.D. Act, 1947.

3. The applicant filed rejcinder controverting the
averments made by the respondents in their written statement
contending that the applicant is entitled to reinstatement
in service with backwages and is alsoc covered by the rules

for regularisation.

4, It is not disputed before us that the Postal Depart-
Q}’ ment is . an industry as defined in Section 2 (J) of the

I.D. act but the learned advocate for the respondents submitter

that the applicant is not a casual labour butwas doing casual

work as a Postman and therefore he is not a workman as defined

in I'D-Act, There is no substance in this submission of

00400
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the learned advocate for the respondents because
section 2 (S) of the I.D.aAct shews that a person
employed in any industry to do any manual, unskilled,
skilled technical, operational, clerical or supervisory work
for higher or reward, whether the terms of employment be
expressed or implied, he is also a workman. In this

even if
view of the matter.lthe applicant was engaged as an
outsider postman on camal work, it cannot be said that he

a
is not/workman as defined in Section 2(S) of the I.D.Act.

He might have been engaged against short term leave vacancy
on daily wages but he does not cease to be a workman and

the provisions of the I.D. Act will applye.

5. The question which requires to be considered by
us is whether the oral termination order of the respondents
is violative of section 25 (F) of the I.D.Act and r&.c

sO
if it is/what is its fact.

6. The respondents have produced with the written

statement,a list of engagement of an applicant as an out-
sider Postman of Group D at Annexure A which shows that th
applicant had actually worked for 274 days within 12
calender months prior to oral termination dated 9th
August, 1987. It shows that from 9th August, 1986 to
9th August, 1987 the applicant has worked for 274 days.
section 25(F) . requires to be considered in this case.
As\per Section 25 (F),no workman employed in any industry
who has been in contidnuous service for not less than one
year under an employer shall be retrenched by that
employer until the requirements of Clause A, B and C

of section 25 (F) are fulfilled by the employer. There
is a relationship bf employer and the employee between
the applicant and the respondents. It is not in\disput

that no notice in writing indicating the reasons for

retrenchment nor any notice paid for compensation in 1i

of retrenchment was paid before the oral termination
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Section 2 (00) of the I.D. Act says that retrenchment

means the termination by the emplcyer of the service of

a workman for any reason whatsoever otherwise as a
punishuent inflicted by way of disciplinary action, but

it does not include the excepted category mentioned

in sub-Clause A, B,ari# BB and C of Section 2 (00) of the
Act. It is not the case of the respondents that the
applicant's service is terminated as a punishment nor the
applicant's case falls under any of the excepted categories,
Therefore ,the questiOnjghether the retrenchment of the
applicant wathout compliance Bection 25 (F) of the Act was
legal and valid. Now in order to consider as to whether

the applicant was in a continuous se:vice for not less than
One year before his oral termination, it is necessary to
examine Section 25(BZ of the Act. It is not in dispute
before us and it is also borne ocut from the Annexure-A

to written statement produced by the respondents that the
applicant has actually worked under the respondents for 274
dayssfor a period of one year prior to his oral termination.
Therefore section 25 (B) sSub-Cluase (2) of the IsD. Act

will be attracted which says that the workman shall be
deemed to be in continuous service under an employer: -

for a period of one year,if the workman during the period
of 12 calendar months just preceding the date with reference
to which the calculation is to be mademas actually worked
under the employer for not less than 240 days., Therefore,
provision of Section 25 (F) will be attracted in this case,
and the respondents having retrenched the applicant without
complying with the conditions of Section 25 (F), the oral
order of termination would be ab initio,void and inoperative.
The impugned termination order was ; . in violation of law
and therefore it requires to be set aside and the applicant

is entitled to be reinstated in service in his original post.

..6..

i
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7. SO0 far as the claim of backwages is concerned,
once the Tribunal comes to a concludion that the terminat-
ion of service of the workman was not justified and there
is no evidence ofi record to show that the workman was
gainfully employed during the period he remained--out’ of
service ,full backwages cannot be denied. In this view
of the matter, the applicant would be entitled to all
the backwages also. The applicant has also prayed that
the respondents be directed to consider the case of the
applicant for regularisation of his service in accordance
with the rules from the due date. The respondents have
contended in the written statement that the applicant
was not working as a casual labourer and that the
applicant cannot be regularised as he has not been selected
by the regular departmental procedure. However,as the
the applicant is now reinstated in the service, the
respondents are directed to consider his case for
regularisation in accordance with the rules applicable
to the applicant.
7. The result is that the application having
merits is alloweq?:ge oral order of termination dated
9th August, 1987 of the respondents ¥0¢3 is declared
void,alxlinitio and is set aside and the respondents
are directed to reinstate the applicant at once and
are directed to pay all the backwages within three months
and are also directed to consider the case of the
applicant for regularisation of his sewvice provided
he satisfies the rules applicable to him regarding |
regularisation. The appik:ation is allowed accordingly.
Having regard to the facts of this case:v;e—pass ) ho
orders as to coSts.

/2’<(§1/ i

(R.C.Bhat ) (W)
Judicial Member (™ . i . Vige Chajician
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Mr.Lavji Kanahhai,
C/O .f’iI .B e B QGOgiai
Advocate,
10, Junction Plot,
Rajkote. s Applicant
(Advocate: Mr.B.B.Gogia)
Versus

l. Union of India
Through:
Secretary,
Deptt, of Telecommunication,
Govt, of India,
New Delhi,

2. Dist. Engineer(Telephones)
Telecommunication Deptt.,
Rajkot,

3. Asst., Engineer Cable
construction,
Deptt., Telecommunication,
Rajkote. ¢ Respondents

(Advocate: Mr.P.S.Capaneri
for Mr.,P.M.Raval,)

JUDGMENT

OeAe/509/87 pate: 27.3.1991

Per: Hon'ble Mr. ReCe.Bhatt, Judicial Member

In this application under Section 19 of the
Administrative Tribunals Act 1985)the applicant has
challenged the validity of the oral order of termination
by Respondent No.III dated 25th September, 1987. It is

alleged in the application that the applicant was employed

as a casual labour by Assistant Engineer, cCable, Construction

Rajkot in December, 1985 that his period of working . as
certified by the Respondent No.III dated 24th Pebgzuary,
34987 was as per Annexure A/1 i.e. 374 days from December,
1985 to December, 1986, that the applicant was further
continued from January, 1987 and worked up to May, 1987

as certified by the Respondent No.III on 2.7.1987 produced
at Annexure A/2 which shows the working of 137 days from
January, 1987 to May., 1987, that thereafter also the
applacant worked in June 1987 fof all the 30 days except

one leave'that he was transferred to the Maintenance

L1
W
(1}
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Department where he worked in the Maintenance side of the
Telecommunication Department. Both the branches are under
the Respondent No.II. It is the case of the applicant that
he was orally informed that his services were terminated;
that the applicant was neither served with notice nor was
paid any wages in lieu of the retrenchment notice nor he
wa8s paid retrenchment SZQQQQﬂtion. The applicant has thus
challenged the action of tﬁé respondents on the ground that
the action of the respondent is violative of Section 25 (F)
of the Industrial Disputes Act. It is alleged in the ‘
application that the applicant has worked for more thang?r«
continuous year as defined under the provision of the
I.DsAct and therefore while terminating his services the

8 - 3N A
Y VLS O

respondents were bound to follow the contentiens oﬁﬂ
Section 25 (F) of I.D. Act but the same are not foliaﬁhgnd
therefore‘the termination order is void AP initio and
inopeﬁaEiQe. He has therefore prayed that the aft of

oral termination of the services of the applicant Wec.f,
ﬂ35.9.1987 by Respondent No.III be declared as illegal and
1inop%?£ive and the respondents be directed to reinstate
xntnaﬁate the applicant in the service with full backwages
and has also prayed that the regondents be directed to pay
the salary of the applicant for weekly offs from December

1985 till the date when his serwices were terminated.

2. The respondents have filed written statement to

this application contending that the respondents have not
violated any condition of the service of the applicant;

that the applicant was engaged for a specified purpose for
installation of the Ne.ze.C. Telephone Exchange, Kasturba Road,
Rajkot, as a casual labour and on completion of the saia
work his services were terminated and that therefore the
termination was legal and valid. It is contended that the
applicant was orally told before a month of his termination

and a notice was also affixed on the notice Board that

(1]
'
(1)
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the applicant's service would be terminated after the
completion of the said work order, The respondents kad
denied that the applicant is a workman or the Respondent
Department is an industry. It is contended that as the
applicant was discontinued on completion of tbe‘specified
period of work, the said discontinuance Gbuldbgé treated as
ietrenchment within the meaning of the prcviéions of the
Industrial Disputes Act. It is further contended that

it is policy of the department that those who have been
engaged on or after 30th March, 1985 should be terminated.
It is contended that the applicant was orally informed
that his service should be terminated after one month as
there was no work since the work of telephone exchange

was completed during that period.and hence the application

be dismissed.

3. The applicant has filed rejoinder controverting
the averments made by the respondentSin the written statement
and has specifically denied that the applicant was employed
for a specifice work only and that on completion of the said
work his services were terminated. He also denied that he
was told orally before a month of his termination or that
notice was affixed on the notice board that his -

alleged
services would be temminated after / completion of the said
work order. In the alternative/he has stated that even
Such procedure on the part of the respondents was # violative
of Section 25 (F) of the I.D.Ack. He has stated that as the
applicant had already worked for more 240 days in a year i
as contemplated as " continuous service' under section 25 (Eb

of the I.D.Act, compliance with Section 25 (F) before

e a3 AN

terminating service as a mandatory pre-condition. He
gl PO A

denied that he haé not a workman or that the respondent is

not an industry.

o
(%}
[ 1]
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learned advocate for the applicant has not pressed the

[0
(8]
[ L]

4, At the time of hearing ot his application, the

relief prayed in para 7 (bL_9f‘the application. Therefore
the only point which requireghﬁe considered is whather

~ 0
the oral termination of the éBplicant aégidad the respondents
we.e.f. 25th September, 1987 was violative of Section 25 (F)
of the I.D. Act and if it is so, whether the applicant is

entiitled to be reinstated with full backwages.,

Se The first contention of the respondénts is that the
Telephone Departuent is not an industry as defined in

Section 2 (J) of the Industrial Disputes Act. In this
connection, the learned advocate for the applicant has relied
on the decision in Tapan Kumar Jana and General Managee,
Calcutta Telephones and others reported in LLN Vol.2 1980
page 334 in which it is held that Telephone Department is

an industry as defined in Section 2 (J) of the I.D. Act.
Reasoning given in this decision is that"Calcutta Telephones
is an industry in view of the fact that the activity
habitually undertaken by it is for rendering material services
to the community at large or a part of such community with the
help of employees and the services rendered by the Calcutta
Telephones is in the nature of public utility service:
The other decisions of this Tribunal in this connection

are GeK.Aparnathi vs. Union of India in TA/69/87 decided

on 10th December, 1987 and Viljichai K.Solanki & Anr. vs.
Union of India and Others in 0A/518/88 decided on 19th
December, 1990, In these two decisions of this Tribunal,

the reliance was placed on the earlier decision in the case
of Kunjan Bhaskaran and Others vs. Sub-Divisional Qffice,
Telegraphs Changanassery (1983 LIC.135) in which it was held
that the P & T Department is an industry and if there is

a termination even if it is oral, it cannot be done without

o
(2)}
o



regard to Section 25 F of the Industrdal Disputes Act.

In view of these decisions, we find no substance in the
contention of the respondents that P & T department is not
an industry and we hold that the present applicant is
governed by the provisions of I.D.Act. There is also

no substance in the contentions of the respondents iz that
the applicant is not a workmane. Having regard to the
definition of Section 2 (s) of the I.D.Act we hold that the

present applicant who was working as a casual labour at

Rajkot in the respondent's department is a workman as

defined in that Act. Now the main question is whether the
respondents have violated the provision of Section 25 (F) of t
the I.D.Act. Termination by the employer of the service of

a workman for any reason whatsoever would constitute
retrenchment except in cases excepted in Section 2 (00) .

The excepted or’excluded cases are where termination is

by way of puhishment inflicted by way of disciplinary action,
voluntary retirement of the workman, retirement of the
workman on reaching the age of superannuation if the contract
of the employment betweeﬁ the employer and the workman
concerned contains a stipulation in that behalf, and
termination of the services of a workman on the ground of

continued ill healthe. A
A

6o The contention of the respondents flas found in the

written statement is tha t as the applicant was engaged for

a specific purpose for installation of the NeZeCe Telephone

Exchange, Kasturba Road, Rajkot as casual labourer and the

as the said work is completed the applicant was orally infor-
§3, med about the same that his services would be terminated

after one month as there was no work, 8ince the work of

Telephone Exchange was completed during that period.

The applicant has in terms in rejoinder deégd that he was

employed for a specified work and that on completion of the

said work his services wase terminated. The respondents

have not produced any documentary evidence in support of




their contention that the applicant was engaged for

-

a specified period of work and that as the work is
? { 2, oA (e ..,'.T\"\.’\\F @

2 2 e. N\ n’,\ % -
completed 2 YECE from the serv1ce;Eheretore)

the contention of the respondents cannot be accepted.

It is also the contention of the respondents in the written
statement that a notice was affixed on the notice board
that the applicant's services&%uld be terminated after
alleged completion of the work order and the applicant was
also orally informed that his serviceswould be terminated
after one month as there was no work. The applicaut in
rejoinder also on this point has specifically denied that
he was told orally before a month about his termination

or the notice was affixed on the notice board .as contended
by the respondentse. The respondents kas on this point
have also not produced any documentary evidence in support

of their contention. Hence, the said contention also fails.

e According to Section 25 (F) of the I.D.Act 1947.,no
workman employed in any industry who has been in continuous
e an be
service for less than cne year under/employer shall[retrﬂnched
by that empioyer until the requirements of Clause A,B and C
of Section 25 (F) are fulfilled. The applicant is a workman
as defined in Section 2 (S) of I.D.A¢t., In order to consider
whether the applicant was in a continuous service for not
less than one year under an employer aa mentioned in
Section 25 (F) of the Act, it is necessary to examine
Section 25 (B) Clause (D) & @) of the Act. Clause (1) provides
uninterrupted services and Clause (II) providex where a
workman is not in continuous service. Sub-Section () & (2)
introduce a deeming fiction as to in what circumstamces a
workman eﬁild be said to be in continuocus service for the
purpose of Chapter V-A. Sub-Section (2) incorporates another
deeming fiction for an entirely different situation. It
COmprehends a situation where a workman is not in continuous

service within the meaning of Sub-Section (1) for a period

of one year or six months, he shall be deemed to be in
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continuous service under an employer for a period of one year
or six months as the case may be if the workman, during the
period of 12 calendar months just preceding the date with
reference to which the calculation is to be made, has actually
worked under that employer for not less than 240 days. In
such a case, he is deemed to be in continuous service for a
period of one year if he satisfied the condition of Sub-clause
(ii) of clause (2) (a) :;w$25 (B). The conditions are that
commuencing the date with reference to which the calculation

is to be made, in case of retrenchment, if in a period of

12 calender months just preceding such date of retrenchment,
the workman has rendered service for a period of 240 days, he

shall be deemed to be in ‘'continuous service' for a period of

one year for the purpose of Section 25(B) in Chapter V-A.

In that instant case, the applicant has produced satisfactory
evidence by producing Annexures A-l, A-2 and A-3 that he had
worked for 284 days in a period of 12 months preceding the
date of his oral termination dated 25.9.,1987. 1In view of thea
evidence, it will bave to be concluded that the workman is in
continuous service for a period of one year and he has satis-
fied the eligibility qualification enacted in Section 25(F).
In this case, the act on the part of the respondents of oral
termination of the services of the applicant is nothing but

a retrenchment as defined in Section 2(00) of the I.D.Act

and beforc the retrenchment tould be made, it was mandatory
on the part of the respondents to comply with the provisions
of Section 25(F) of the I.D.Act. But the respondengéhave not
complied with that provision by giving a reguisite notice and
compensation, etc. As pre condition for a valid retrenchment
has not been satisfied, the termination of service is ab
initio void, invalid and inoperative. In this view of the
matter, the respondents having violated the provision of

25 (F) of I.D.Act and the oral termination being held ab
initio void, invalid and inoperative, the respondents

are bound to reinstate the applicant.
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8. The next question would be whether the applicant
is entitled to full backwages in view of the oral
termination being held as void and invalid. It is held
in Mohan Lal vs. Bharat Electronics Ltd. (1981 ) 3 scC
255 that in case of illegal temination of service worker
is deemed to be continuing in service and is entitled to
reinstatement with full backwages. NO case is made out
for departure for this normally accepted approach of the
Court and Tribunals in the field of social justice and we
do not propose to depart in this case,

10. In the result, the application shall have to be
allowed to the above extent and the oral order of termin-
ation of the respondent No.3 dated 25.9.1987 is held

ab initio void and inoperative. Hence the relief prayed
in para 7(a) shall have be be granted. The respondents
are directed to reinstate the applicant at once and to
pay full backwages of the applicant within three months,
The relief in terms of para 7 (b) dees not survive as it
is not pressede. We—p’\:se% order as to costs, having

regard to the facts and circumstances of the casee.

TAMAL
(R.C.Bhatt) (Pt Erivedi)
Judicial Membeg V-iee—Ghairman
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Mr. Lavji Kanabhai,
C/o. Mr. B.B. Gogia,
Advocate,
10, Junction Plot,
RAJKOT . ¢ APPLICANT
(Advocate : Br. B.B.Gogia)
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Secretary,
Dept. of Telecommunication,
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2. Dist. Engineer (Telephone)
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RAJKOT. s APPLICANT

(Advocate s Mr. B.B. Gogia)

VSe
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RAJKOT ¢ RESPONDENTS

(Advocate : Mr. Pe.M. Raval)
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These application¢were finally hearnlby a division
e
Bench of this Tribunal, and in view ofgdifference of opinion
between the Members, reference was made to the Hon'ble Chair-

man under Section 26 of the Administrati¥¥e Tribunals Act.

2e The applic%}i.n in Qriginal aPplication No.509 of
1987 was a Ca@ual Labourer in the Telecommunication Department
while the applicant in Original application No.524 of 1987
was a Casual Postman in the POstal Department. The grievance
of “eformer relates to the termination of his service on 25.9.1987,
while the latter complained abou; the termination of his ser-
s vice on 9.8.1987. Both of them he.‘tdL at they are'workmen'
and are entitled to benefits chbrovision of!&%dustrial Dis-
putes Act. It was specifically urged that the termination is
violative of Section 25 (F) of the Industredl Disputes Act,
and as such is void in law. The applications were resisted by
the respondents é:gcéontended-that the applican®% are not
'Workmen!)and that the provision§of the Industrial Disputes

Act do not apply to them.

3. By the final order dated 27.3.1991 it was held by
the Hon'ble Judicial Member, that, applicants are 'Workmen'
entitled to the benefits of the Industrial Disputes Act and
that the order of terminaticn is voide Accordingly it was
set aside andthe respondents were Bfxuxxxxi®x directed to

reinstate the applicants in service. The Hon'ble Vice Chair-
manﬁ, ar®d who was sitting as Adminsitar tive lMember of the
Bench , agreed that the respondents ?ifzi:ment is 'Industry’
and that the applicants have right im, the Induiéfial Disputes
Act. Eﬁggg;?Lglacing reliesxon the decision @f\?ribunal in

Padmavelley's case,'&e took the view that the exercise of

power by this Tribunal under Artice 226 cf the Constitmtion

A cee 4/-
~



of India is not justified or warranted.

4, X I have heard advocate Mr.BeBe Cogia on behalf of
the petiticner and Mr. E.A. Samuel for Mr., FP«M. Raval on
behalf of the respondents and have perused the recordg. I
am of the view that inmterference by the Tribunal is justified,
and that the applicants are entitled tc the relief as proposed

in the order cf the Hon'ble Judicial Member.

5. At the out set it has to bepointed out that the

decision in the Padmavelley's case was delivered in the mxasx
year 1990 . These applications were by admitted by the

division Bench of the Tribunal in 1987. The question of reject-
An
ing oftoriginal application on account of the applicanty not
under
having availed of all the remedied available to him X¥ the
relevant
xx¥irf service Fules for the redressal of his grievance arises %
Skf;- S.mLm.\',
only underk(l) of Section 20 of the Adminsitrative Tribunal
| PETI

Act. Buen-there, there is no¥ total prohibition with respect

to the admission even in case %ére alternative remedy if not
exhausted. Before the decidsion in Padmavelley's case there
were number of decision of this Tribunal including the Full
Bench decision in Sisodia's case holding that the jurisdiction
of this Tribunal and of the Tribuna%gunderﬁ?%dustrial Disputes
Act a¥lconcurrent in respect of service matters. Though by lle
decision in Padmavelley's case this proposition was over-ruled,
it was also he§ld that the powers of the Admintstative Tribunaji
are the same of that of the High Court, under Article 226 of
the Constituiton and the exercise of that discretionary power

each
woulcd depehd upon the facts and circumstances mwms® of ¥KEzk casé

and on the well recognised principlesin this respect. Of course
it was also held that the applicants seeking relief tunder
the provision{of the Indastiizl Disputes Act must ordinarily

exhaust the remedy available under that ACt.

6e The question is whether these applications are to be
£ $

C o Fot
/
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dismissed km as the applicants have not persuved the relief
beforei the Industrial Tribunal. I have no hestfation tc hold
that the answer has to be in the Maegative . As state% earlier
the concept of rejecting the application for not p&rsﬁing the
remedy under the Service Rules arises at the stage of admission
of the Original Application or immediately after the respon-
dents enter¥y appearance and raise the question as tﬁghprelimi-
nary objection&#hen these appldcation{have been admitted
without reservation, and were pending for the last four years,
after ariving at the conclusion that the applicants are really
‘Wworkmen' entitled t¢ the benefits of the Industrial Disputes
Act, it will not be in the interestg§of justice to dismiss the
applications on the short ground of the applicants not having

approached the In@ustrial Tribunal.

7e Inthe result I hold that the applicants in these
two applicaticns are entitled to beA allowed the reliefs as
proposed in the final order delivered by the Hon'ble Judicial

Member on 27.3.1991.

7 . 1}
X w,C’,“
A :{C‘Q' \
\’2\ U\
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Mo S INGH) ‘ ( G.S.NAIR)
Mehber—€A) Vice Chairman
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O.A.No. 524 OF 1987

DATE OF DECISION  2.4-1992.

e~
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2. To be referred to the Reporter or not § ™
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Mr. Lavji Kanabhai,

Mr. Bharat B. Pandya, Py Applicants,
V/s.
Unicn of India & Ors. P Respondents.
ORAL ORLDER
0.A.No,509,/87
with
0.A.No0.534/87

Date: 2-4-1992,

Per: Hon'ble Mr, R.C.Bhatt, Judicial Member.
-
Th¥setwo matters are put before us for

rd._'
pronouncement of judgment. Th&setwo matters were

originally heard by the Division Bench of this
Tribunal consisting of Hon'ble Mr., P.H. Trivedi,
the then Vice Chairman of this Tribunal and one of
us (i.e., Hon'ble Mr.R.C.Bhatt, Judicial Member) .

Both the members deferred and hence the reference
" i W Y

was made the Hon'ble Chairman of the Tribunal te

F\-WQJ£ b

refer the matter to the third Member late Shri G.S.
L

Nair, the then Vice Chairman of the other bench.

A

The Hon'ble the then Vice Chairman of the other‘BQ\ck’
o
{}.Tribunal Mr, G.S.Nair passed the following oral order

in both the matters as under :

"In the result?I hold that the applicants

in these two applications are entitled to be
allowed the reliefs as proposed in the final
order delivered by the Hon'ble Judicial
Member on 27th March, 1991."
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The opinion iwgmemt of one of us i.e. Mr.R.C.Bhatt,

Judicial Member on 27th March, 1991 in O.A. 509/87
was as under :-

"10. In the result, the application shall
have to be allowed to the above extent and
the oral order of termination of the
respondent No.,3 dated 25.9.1987 is held
ab initio void and inoperative. Hence the
relief prayed in para 7(a) shall have to be
granted. The respondents are directed to
reinstate the applicant at once and to pay
full backwages of the applicant within three
months. The relief in terms of para 7(b)
does not survive as it is not pressed. No
order as to costs having regard to the
facts and circumstances of the case.”
-
The sy order in another matter i.e. 0.A.No.524/87

as per the opinion of the Judicial Member Mr.R.Ce.

Bhatt was as under :-

“7. The result is that the application
having merits is allowed and the oral order
of termination dated 9th August, 1987 of the
respondent No.3 is declared void ab initio
and is set aside and the respondents are
directed to reinstate the applicant at once
and are directed to pay all the backwages
within three months and are also directéd
to consider the case of the applicant for
regularisation of his service provided he
satisfies the rules applicable to him
regarding regularisation. The application

is allowed accordingly. Having regard to the
facts of this case. No orders as to costs."

Thi® was also dated 27th March, 1991.
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2. In view of theé opinioniof the Hon'ble Vice
Chairman Mr. G.S. Nair agreeing with the opinion of
the Judici al Member Mr, R.C. Bhatt on the reliefs
proposed in the final order by the Judicial Member,
the opinion of the majority of the members of the
Tribunal is pronounced today in view of Section 26

of the Administrative Tribunals Act, 1985.

3. Thus’according to the majority opinion
the relief granted in para 10 of 0.A.No. 509/87 by

the Judicial Member Mr. R.C.Bhatt and also in O.A.

and
No. 509/87(111 para 7 also by the Judicial Member Mr.

R.C.Bhatt in 0.A. 524/87 on 27th March 1991 becomes

the judgments of this Tribunal. Therefore, the
majority is pronounced accordingly as per the reliefs

)
granted in the two above applications_ as ebseruwed

assye,

/\» .

‘ i ‘ { A\/./o('\

LN O N ﬂ ’K/&“"&\
(R, Venkatesan) (R.C.Bhatt)
Member (2) Member (J)



