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Shri S.Tripathy 	
N Ex-I'Iember of Indian 

Administrative Service 
A/7/1 Elite Apartments, 
Shahibaug, Ahmedabad. 	 : Applicant (Petty in person) 

Versus 

Union of India 
Through: 
The Secretary, Deptt. of 
Persnne1 and Training 
Government ot India, 
North Block, New Delhi. 

The State of Gujarat, 
Through: 
The Chief Secretary to the 
Govt. of Gujarat, 
Sachivalaya, Garidhinagar. 

(Advocate: Mr.'Jayant Patel 
for Respondent No.1 & 
Mr.Sandi Shah for Mr.Anfl Dave 
for Respondent No.2) 

: Respondents 

U D G M E N T 

./50/87 	
Date: 28.8.1991 

Per: Hon'ble Mr. h.C.Bhatt 	 : Judicial Member 

1. 	The applicant has filed this application under Section 

19 of the Administrative Tribunals Act, 1985 seeking the 

following reliefs against the respQflents:_ 

"() 	TO direct the Union of India and the- 
State of Gujarat to treat the resignation 
of the applicant as non-est and to treat the 
applicant to have continued in LS till 
31.7.1986. 

1 

(B) 	To direct the Union of India and the State 
of Gujarat to grant the retiral benefits as 
would be available to a Member of the Indian 
dministrativ. Serice retiring after 20 years 
of service with effect from 1.8.1986 and in 
addition, they should be directed to grant 
leave encashment equivalent of 6 months' leave 
to the a:licant and such other retiral benefits 
as available to the retired Member of the IS. 

(c) 	i.o award the cost of this application to the 
applicant. 

(D) 	To grant any other and further relief as may be 
deemed jut and prorer in the circumstancs of 
the case.1' 
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2. 	It is alleged by the ap&i't in the application 

that he was recruited to IS cadre in 1966 and he was entitled 

for his promotion to the selection Grade along with his batchmat 

and in his turn, he should have been promoted to the selection 

graae when his junior was eromoted on 6.3.1981. It is also 

alleged by him that he should have been promoted to the super 

time scale of lAS w.e.f. 1.11.1983. According to the applicant, 

by a sris of malatide action, the Govt. of Gujarat i.e. 

Respondent No.2 harassed him and denied his rightful promotion 

o selection grade and suour time scale in his turn, that 

therefore he had submitted series of representations to the 

authorities in Govt. of India i.e. Responaent No.1 and also to 

the authorities in the Govt. of Gujarat i.e. Resoondent No.2 

since 1975. It is alleged that the Govt. of India had decided 

to change the cadre of the applicant, as continuance of the 

aepliant in the Govt. of Gujarat was not in the interest of his 

service, that the decision of the Govt. of India would bear 

testimony to the reasons why the Govt. of India had decided to 

transfer the applicant out of Gujarat cadre, that in the case of 

a -)olicant his name was never circulated to his home State i.e. 

Orissa for absorption, that finally the Govt. of India decided 

to transfer the applicant to Union Territories cadre which is 

under the administrative control of the Govt. of India. It is 

further alleged by the applicant: that for reasons best known to 

the Govt. of India, the decision of one wing of the Ministry 

of Home Affairs to transfer the applicant from Gujarat cadre to 

Union Territories Cadre could not find favour with another wing 

of the Ministry of Home Affairs which was the cadre controlling 

authority of Union territories cadre and as a result, the 

applicant could not be transferred out of Guarat. It is 

fLLrther alleged by the applicant that as he found that his 

fundamental rights have beeaviolated, he could not continue 

in service under the administrative control of the Govt. of 

the Government of Gujarat with dignity and self respect and he 

00 
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was coestraifled to submit his lette 	
ed iO.i.1984 in 

which h 'de :cSereflCe to all the 
OtCV1CUS correspondence 

and made a prayer to the Govt. of India 
to promote him to 

the selectiOn grade as well as to the super 
time scale from 

the date his ncxt junior was promoted to such scales or grant 

full retire1 benefitS 
to the applicanti that in the event the 

Govt. of India could not accept either of the two alternatives, 

his letter dated 10.1.1984 should be treated as letter of 

resignation and he should be allowed to rsiqn lAS. !,he 

president of India was pleased to accept the resignation of 

the applicant with effeCt from 24th July, 1984. it is aLeged 

by him that he had filed special Civil appliCatiOn in the 

High Court of Gujarat for his promotion to the seleCtiOn grad 

and super 
time scale, that the said Special Civil Applications 

were dispOsed of by the High Court of Gujarat on 29.11.1984 

upholoiflg his cOntention. The respondent No.2 moved the 

HOri'blE supreme Court of India by filing appeals against the 

judgment of the High Court of Gujarat but the said appeals 

were dismissed with costs on 14.3.1986 uith the direction to 

the r;spondeflt No.2 to grant promotion to the aepliCant from 

the date of his next juniors were promoted. 

3. It is the case of the a)lJ.caflt that 
on vindication 

of his contention both by the High Court 
of Gujarat and the 

i-ion' ble Supfm e Court of IndiC, he moved the respondentS 

to give a posting to him as the resignation given by him 

being not voluntary should be considered nonest arid the 

aeplicant sought voluntary retirement with completion of 20 

years of service with effect from 1st August, 1986 arid made 

itiear to the respondentS that in cas. ty gve' potir 

to the applicant, he would be obliged to serve till 31.7.198 
Out the said request of the applicant was turned down by 

reseondents•  The apolicant has alleged that the rspondents 

by sheer misuse of their authority accepted the resignatior) 

and did not do justice to the applicant and that the action 

:5: 
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of rLsoondefltE was violative of ArtiCleS 14 and 16 of the 

ConstitUtiOn of India. It is further alleged that the action 

ot the part of the rsponderltS is malafide one and they have 

practised fraud upon the applicant and from that point of 

view the decision of the repondeflt 1,40.1 dated 24th July, 1984 

is voii. 

4. 	
it is alleged ny applicant that even assuming the 

decision of the responoent No.1 dated 24th July, 1984 as 

voidable, the applicant could get the right only after the 

decision of the High Court of Gujarat dated 29.11.1984 and 

only from th date the ceriod of limitation would be countEd  

of accrual of right to apply and it is the right to apply that 

gives start to the running of the prscribed perioc of 

limitation and when the right to apply does not accrue, 

there is no start of running of the limitation and no question 

of bar of limitation arises in such a case. It is alleged 

furthr that the respondents had filed special 	te Petition 

before the Hon'ble Supreme COUit of India against the decision 

of the High Court of Gujarat and the hands of the applicant 

were tied because of the stay from the Hon'ble Supreme Court 

of India and he could not proceed with the matter till the 

Hon'ble Supreme Court of India disposed of the case by the 

judgment dated 14.3.1986 and when he came to know about the 

judgment from the newspapers on 15.3.1986 and then applied 

for the copy  of the judgment on 17.3.1986 which was ready 

by 19.3.1986 and the same was forwarded to the applicant 

on 4.4.1986, that thereafter on 9.4.1986 he made 

representation to the respondents. He has also averred that 

as the order against which the grievance arose was made withi 

three years prior to the establishment of this Tribunal and 

as the representation was p:nding prior to the expiry of six 

months from the date of establishment of th!sibal, the 

ap:liCatiOr) is within tiie under 5.ction 2 1 of Administrative 

Tribunals Act, 1985. 

:6 : 
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the rsp0nden1t No.1, Union of 
5. 	

ndia has filed reply 

otnding that the ap lication is miscOnCej 	
tiled with 

an ulterior motive and is an after hoUght. :t is contende 

that the appliCdtl°fl is barred Dy priaCi2l 	of reSjUdicata 

It t contend that the r:signation of the applicant was 
1984 	It is 

accepted vide notification dated 24th July, 	
.  

mprehensi 	reerSentatbon dated iO.1.4, 
contended that in a co  
the appliCCOt had requested that he should be promoted to 

the seleCti0fl grade/suP time scale from the date of eromot° 

of his juniors or he should be allowed to retire from service 

fletits as if he has cotapl:ted full 
with full retirement be  

tion or if the said principi s were not seiCe upto superannua  

accepted, he should be allowed to rSifl. It is contended that 

the aplicent'S said resignation was conditional and the 

restOnflt No.1 could consider ontv unconditional letter of 

resignation duly recommended Dy the respondent 11o.2 with 

vigilance clearance, no due clearance etc. It is contended 

that, thereafter, in another letter dated 3.2.1984)  the 

2ppl±Cdflt reiterated that in case it was not psSibl on the 

part of rspOndent No.1 to do justice to him, he should be 

relived from seivice after expiry of earned lave from 

11.4.1984 to 1.8,1984 whichever was earlier, that this lttrr 

was to1]cwedy another letter dated 22.2.1984 in which the 

apalicant represented that in case rsoondents could at dec 

to give him rorotion or full retirement benetits he shoe1. 

be  allowed to retire from 15 and his decision in this rece 

was final. It is contended that the respondent No • 1 in it' 

letter dated 23.b.1984 to the respondent No.2 exeressed dcu 

that the resignation was conditional and hence requested a 

unconditional letter of resignation if the aplicant wantE 

r<sian from the seriee. The applicant by letter dated 

stated that as a:r fundamental rights guaranteed under 

Artcies 14, 16 and. 21 of Constitution of India, he cou.1  
be fo'c-'d tc srve if he did not want to serve and that 

7: 
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resignation should be accepted and 	hould be relieved 

from lAS on or before 28.6.1984, that in subsequent letter 

dated 11.7.84 the aeplicant stated that the Special Civil 

Application filed by him should not be construed to mean 

that he wanted to contjne in -S and furthr stated that 

he did not want to srve any more as it was not possible to 

s2rve with self resnet and his decision to quit was final. 

The rspondent No.1 contended that these letters would 

show that the aeplicant had made ue his mind to resign from 

the lAS without any condition and after having resigned 

voluntarily, it is not Open for him to make any grievance 

against the acceptance of his resignation. 

6. 	The respondent No.1 has further contended that 

the Special Civil Application fild by the applicant regard 

ing his eromotion to Selection Grade/Suner Time Scale was 

allowed by the High Court of India which d.±rected the 

respondent No.2 to give the applicant selection grade with 

effect from 6.3.1981 and supertjrne scale with effect from 

1.11.1983. It is contended that thereafter, on 9.4.1986)  

the ao:licant represented that his resignation from the 

service was not voluntary anQ that it was forcect upon him 

and the sam:: should be considered rionest, that the applicent'F 

reorsentatjon was examined. in detail ana the same was 

rejected on the grounds mentioned in eara 5 (a), to (d) 

of the reply. It is contended that,thereafter also the 

ap.1icant acair represented sing that his letters datea 

12.6.1984, 11.7.1984 and 14.7.1984 referred to his earlir 

leteer dated 10.1.1984 and the said letters erere an Outcome 

of his violation of his fundamental right and they could not 

be treated in isolation of his original letter dated 

10.1.1984. It is contended that the contentions of the 

applicant were not accepted and his representatloes were 

turnea down. It is contended that the acceptance of the 

resignation of applicant was lgal and valid. 



	

7. 	The resporIQent No.1 haS enie 	allegations 

of any malafida nractiCe y respondent No.1 against the 

applicant. It is coat endeO that the applicant's recuest 

to treat his resignation as non-est was not acceoted for 

th detailed reasns narrated in p6Lias 7(a) to (f) of the 

reply. 

	

8. 	The resron1ent N.1 has also contaride3 that the 

acaliCatiOn is not within the time. It is cont,--,naei teat 

thE contention of the applicant that the decision 0± the 

Govt. of Inia datea 24.7.1984 being voidable, the applicant 

could get the right only after the decision 0± High Court of 

Guarat is misconceiVea and untenable at law. It is enid 

that th authoritiEs by malafide exercise at their powr 

have accepte the resignation of the applicant as alleged. 

It is also aenica by the responQent No.1 that there is no bar 

of limitation in this case. It is contended, that the applic- 

ant has not exhaisted all other emedieS available under the 

rules ano therefore, the present application is not maintefl- 

erlL je view of provisIon of SectiOn 20 of the AdminiStratiVe 

TLjbuflalS Act, 1985. 

9. 	It is contended by respondent No.1 thet the ap:liCdrY 

after his resignation joined the Bar and has been practisifig 

as an aovOCate SiCCC then, that after the rsignatiofl as 

accptEd w.e.f. 24.7.1984,this -application is filed as late 

as 27.1.1987 i.e. more than 2 - years after the acceptance 

of his resignation, which clearly shows that this is an 

after thought. It is contended that the applicant is 

riot entitled to any relief as prayed for, and the aplicCtiO1 

deserves to be dismiSsed. 

10. 	 rspondent No.2 has filed reply contending 

that the application is thoroughly misconceived. The 

respondent No.2 flas contended that the applicant had 

submitted his resignation and the President of India 

pted his resignation from S with •-ffect from 24,7,184.I 

. . 9 . 
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It is contended that the resignation of e applicant 

was unconditional. The respondent No.2 has given the r::asoris 

for not reconsidering the decision regarding acceptance of 

resignation. It is contended that the resignation was given by 

the applicant by lattr dat:d 12.6.1984 and had th aeplicarit 

any intention not to resign, he would have made some submissions 

bfore th:. 1-jon'ble Supreme Court at the time of hearing because 

the pon'ole Suereme Court heard the aoeals on 11 & 12.3.1386. 

The respondrit No. 2 has cont:jided that the aerlicati-

on daservs to b. dismissed on the giound that it is arcd 

by limitation as per ovision of Section 21 of the 

dministrative 1 ibunals iCt, 1985. 	 44 

P/1th reference to para 5(A) to 5(L) of the 	 1 
application)  the resoonctent No • 1 has contended that the appi icanq 

was not found ut by the respondent state Govt. for granting 

the selection grade and super time scale but ultimately the 

Hoe' ble Supreme Court held that the applicant was entitled to 

the promotion claimed by him and therefore the applicant was 

given th said promotions. It is contended that the allegations 

mdde by the applicant that he was subjected to continued 
- 

harassment are misconceiand. false. So far as the transfer 
i-.  

of the applicant was concerned, it is contericted that it was for 

the Govt. to decide as to where he should be posted and it was 

ne-c rocer on the part of the applicant to disobey the order 

of his transfer and to roceed on leave with an intention to 

avoid a posting not of his liking. The respondent No.2 has 

denied that the actions on the part of resondents, leere tither 

malefid.e or that the r soondents have practised fraud on the 

applicant. It is further contended that the applicant now cannot 

b )errnitted to surriit that h- never wanted to resign. it is 	I 
contended that after acceptance of resignation as applied by 

the applicant, the applicant could not raise a plea that he 

would not have resigned if he would have been promoted to the 

selection grade or super time scale. It is contended thet upon 

acceptance of his resignation, th rLat--- employer 



ee'ployee between the res:ondents an:_ the al icarit had come 

toan a-nd and the aeplicant cannot pray for revival of 

the said relatjonshio to have more financial benefits. It 

is contended that the reorosntations made by the aplioant 

eare dulj consideed by the raseondents and only after due 

deliberation and careful consideration, the respondent 

had tokn final decision with regard to resignation of the 

a- olicn-c. It is denied by the rsoondent No.2 that this 

e7l1cant has any right to remain in Govt. service after his 

resiqnation was accented. It is contended that now the 

applicant has no right to come back to aervice and retire 

voluntarily and is not entitled to any of the reliefs prayed 

fo. and the application to be dismissed. 

The applicant has filed rejoiriner to the reply 

filed by reseono.ents and has controverted the contentions 

taken by the rsponaents. 

Th first o.int which arise- for consideration is 

hetber the apitcation is barred uier Section 21 of the 

doinistrative Tribunals Act, 1985. Tb: reseOndents have 

conteried in the'irreseective reoly that the aeplication is 

not filed within the aeriod prescribed under S ct±on 21 of the 

administrative Tribunals Act and hence it should be 

rejected on that ground alone. Th applicant in his applica-

tion has menti.ond that he cou1d net challenge the resignation 

uei1 and UiiL:Sa he roved his eligibilit:y of :romotion to 

su:r tine scale and that his eligibi1itr was established 

from the judgment of the Hori'ble Supreme Court in Civil 

neeal Nos. 2796/85 and 2797/85 decided on 11.4.1986. The 

a:puicant submitted that he had filed Sppcial Civil 

app1icaticns in the High Court of Guja.. at being No.3410/80 

and 3452/8, the first of the two petitions was for claim 

fr s.lection grade and the second one was for claim for th 

super tim: scale. The High Coert of Gujarat had 11owea the 
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Special Civil Applications by issuing (atixit~ection  the 

State Govt. to reconsider the case of the aorlicant in the 

light of the observations made in the judgment. The State of 

GujaLat preferred the appeah, before the Hon'ble Sureme Court 

of India and the appeals were finally disposed of in March, 

1986 by which the arpeals were dismissed. The aeplicant has 

mentioned in his application that this Tribunal was establis-

hed on 1st November, 1985 but at that time his hands were tied 

on acount of the stay order of the Hon'ble Supreme Court and 

therefore he could not file the present aeplication and he 

has filed this Driginal Application within one year after 

the receipt of the certified copy of the judgment of the 

HOCt ole 5ureme Coert en 7.4.1986 and 	he submitted his 

representations to responent No.1 dated 9.4.1986. --,his 

Ori9inal ApITlicetion is filed on 27.1.1987. 1e are not 

impressed by the submission of the applicant that he was 

entitled to file this application within one year after the 

decision of tte tin' bie supreme Court in aoeeais filed by 

the State Govt. against the judgments given Joy the high Court 

of Gujarat, for the simple reason, that the applicant has to 

file the aelication within the period of limitation orescri) 

urder Section 21 of the Administrative tribunals Act speaks Rh 

about the other remedies which should be exhausted by the 

:Tarty before he files the apolication under Section 19 before 

the Tribunal. It is not in diseute that the President of 

India had accpted the resignation of the applicant with 

effect from 24.7.1984 and the notification was to that effect 

published in the gazette in pare-i Sction (2) of the Gazette 

of India on 24.7.1984, the cory of which was also forwarded 

to the applicant through Chief Secretary, Govt. of Guj arat. 

The Notification is dated 24.7.1984 and it can be oresumed Th 

the applicant must have received the copy within atleast a 

weeK i.e by the end of July, 1984. In the instant case, his 

eiain grievance is that the resignation submitted by him eas 
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not voluntarily given by him and his main relief is to direct 

the Union of India and the State Govt. of Gujarat to treat 

the resignatLn as non-est. Therefore, he ought to have 

tiled application under 5ction 19 of the Administrative 

Tribunals Act 1985 challenginq the said notification within the 

time limit prescribed under Section 21 of the Act. We do not 

agree with him that he could not have tilea this application 

till the decision was given Joy the I-Jon'ble Surerne Court. 

15. 	The other submission of the applicant is that he 

had to exhaust the alternative remedy orovided under Section 

20 of the Adtejnjstrcitjve Tribunals Act prior to coming to this 

Tribunal and as he had submitted his renresentations 

eated 9.4.1986 produced at Anrieure:.I, he could approach 

this TriDunal within one year from the disposal of the said 

representation or within one year from the date of exoiry of 

six months of the said representations and he having tiled 

this aeplication on 27.1.1987, th• same is within the aeriod 

of limitation erescried under Sect Ion 2 1 of the Admin istra tive 

Ij riburals Act. The applicant submitted that under Rule 25 of 

Central Civil Services Rules, he could present memorial 

or representation within three years from the date of the 

final order and in this case the order accepting his resignation 

was made on 2.7,1984, therefore, he could have waited unto 

24.7.1987, ana hence also this application is within time. 

-he learned advocate for the respondents sunmittea that the 

representations br the me: orial uriner that rule should have 

DeCfl to the Prsident of India and not to the authorities to 

which the applicant has made representations on 9.4.1986. It 

is submitted that the reores ntation. was meac to the Secretary, 

13 
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Department of Personnel anddministrati 	fonns, Govt. 

of India and to the Chief Secretary to the Govt. of Gujarat. 

General Administration L)epartment, hence this representation 

cannot be considered as a statutory representation under Secti 

20 of the Administrative Tribunals act. 

16. 	The final order of acceptance of resignation was 

made on 24.7.1984 and the representations made by aeplicant 

on 9.4.1986, in our opinion, not being a statutory represen-

tation as per mies, this application is not within the period 

of limitation as per Section 21 of the Administrative Tribu-

nals Act. In this case, Section 21 Sub- Section (2) of the 

Act will apoly because the grievance had arisen on the order 

dated 24.7.1984 which was passed within the period o three 

years immediately preceding the date of 1st :ovembor, 1985 

when the Tribunal assumed power, atithority and jurisdction. 

it is not in dispute that the applicant had not taPen any 

proceeding for redressal of his grievances before the said 

date before any hingh Court. In the instant case, when the 

order of acceptance of resignation was xp passed by the 

President on 24.7.1984, this ct had not come in to operation, 

hence Section 21 (1) of the Act will not apcly. As this 

Tribunal was set up on 1.11.1985, the applicant should hd:VC 

tilled aolication under Section 19 upto 1st iPay, 1986/i.e. 

within six months from 1.11.1985 as per Section 21 (2 ) 

ot the Administrative Tribunals Act. The apolicant has 

submitted that if there is delay in filing this application, 

there are sufficient ground for condnation of: delay namely 

that he had already made representation on 9.4.1986, that the 

apneals filed by the respondents were also pending before the 

on'ble Supreme Court which may also he considered as 
that the 

sufficient reason for condonation of delay. We are satisfied/  

grounes mentioned in the application are sufficient for 

c 1ndonat ion of delay and we condone the delay of eariod 

from 1.5.1986 to 27.1.1937 under Section 21 (3) of tho ct 
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and treat the apolication within time. 

17. 	Now coming to the merits of the case, the point 

that reauire to be considered and decided is whether the 

resignation of the aplicant can be treated as non-est and if 

it is so, what is its effect? It would not be out of place 

to ive the short history of litigation in this matter. The 

apolicent Shri 3. Tripathy was recnaited to the Indian 

Administrative Service in 1966 and allotted to the State 

of Gujarat. According to the ap1icont, he was working as 

Assistant Collector at Petiad. in August 1968, but he earned 

displeasures of his superiors specially the displeasures of 

one Shri 	H.S.L. Capoor the then establishment officer 

to the Government of India and then Chief Secretary of state 

of Gujarat. It is also the case of the aeplicant that ihri 

Capocr was prejudiced against him and so year after year in 

his confidential report, he would repeat the observations 

"not yet fit for prombtion" and "needs to be watched" despite 

the good rerna rks and sat s faction sa med by the applicant 

from other superior officers. The apolicant has produced 

the proceding of the Se'ection Committee dated 21st August, 

1980, 6th 1rch, 1981, 28th July, 1981, 29th TecernlTer, 1981 

and 4th Ilay 1983. According to the applicant, he was passed 

over for the promotion to selection grade on 21st August, 1980, 

6th iIarch, 1981 by the Selection Committee presided over 

by the then Chief Secretary, Shri h.K.L. Capoor and he questi-

oned the action of the Govt. by filing Special Civil Applica 

tion Jo. 3410/80 in the Hiugh Court of Gujarat. The Selection 
and 

Committee which met on July 28, 1981, Decerrer 29, 1981/J:•ay 

4, 1983 deterred the ouestion of promotion of the aiplicent 

to the Selection Grade and the 0ucstion of promoting him 

to the Super Time Scale was not considered as he had not at 

that time been promoted to the selection grade. on February 

1, 1984, the aopljcant was p.omoted to the selection grade 
w.e.t, 1.4.1983, that on 20.6.1954 the Se1ectjcn Co'ttee 

decided that he was 'not fit' for Promotion to the suor 

time scale whereucon he filed Special Civil Apojicatjn 

:16: 



T.3452/84. The High Court f Gujarat heard both the 

Special Civil Applications made by the applicant am found 

that the earlier decision to deny ana deter giving the 

selection grade to the applicant and the decision to deny 

sueer time scale to him ecre SwayeG by extraneous Consiaer-

attons and both the writ petitions were allowed and the 

State Govt. of Gujarat was directed to consider afresh 

the :ueStiOfl d: :romotion of the applicant to the selection 

grade as well as to the super time scale and to give the 

aplicant the monetary benefits to which he would be 

ntitled on sucn afresh consideration. The applicant has 

produced the copy of the jugment of the High Court dated 

19.11.1984 Ariflexure G. 

18. 	The State of Gujarat obtained S:cial  LeZve from 

the Fion'ble Supreme Court under Article 136 of the 

Constitucjoa of India and preferred the Civil Apeeal Nos. 

2796/85 and 2797/85 against the judgrent of High Court 

of Gujarat. Reading the judgment of the Honble Supreme Court 

of india in those ap eels produced at Ann exure H', it is 

found that th said aepeals wer thea more to vindicate 

.H.K.L.Capoor against whom certain caustic observations 

were made by the Hicib Court of Gujarat, rather than the 

decision on the merits of the case. The senior counsel 

Mr.i.ni.L esai, ap;;earing  for the State of Gujarat had 

submitted. betcrc the Hon'iDle Supreme Court of India, at 

the time of hearing of these two apo-eals, that the State 

of GuJa rat was orepared to abide the directions criven 

by the High Court of Gujaret in its judgment. The 

Hon'ble Supreme Curt, therefore, only considred the Um.itea 

euest±on whether Shri H.iK.L.Capoor acted bonafide and 

whether the Hich lourt wou: d or would not have eassed the 

strictures that ±td against Shri Caoor in its judcre:ent. 

It appears from the judgment that 14-ce .Capoor had net filed 
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affidavit against the alicgaticnsmade aainst him in the 

writ petitions filed in the aith Court but the same was filed 

before the Supreme Court of India in the above two awes 

and in view of that affidavit, their lorctshjr's of the Suerene 

Court obs:rvud that there was no reason to doubt the bonatides 

of shri Capoor and thir Lordships agreed. with the statement 

in the attidavit. of Shri Ca.000r that the Pith Court miaht not 

have easset the strictures had the affidavi o t: 	f Shri e n Coer 

been betore them. The Pon' Die Supreme Court ultimately 

held that instead of directina the Govt. of Gujarat to 

caneiaer afr:sh the claim of th aeplicant for promotion 

to the sal :;ction arade and the su-'er time scale, the 

aDplicant 8hould have been given selection grade with effect 

from. 6.3.1981 and the suoer tim: scale with effect from 

1.11.183 and in the result Pon'Dlw Supreme Court directed 

the Q2ovt. of Gujarat to give the consenuential monetary 

bonet its. 

19. 	It further appears that during pendency of Special 

Civil Applications NcE6 3410/80 and 3452/84 against the 

rsporidents in the 1iah Court of Guja.rat, the acolicant 

had entered into correspond flce: with the r :Soond ents. The 

grievance of the apr;licant was that .his Datchmates were 

promoted in the year 1980, while ho was sunerseded and 

juniors to him were promoted on 6.3.1981. The al]egations 

of the applicant were that by a series of acts of malafides, 
of 

th: State/Guarat has harrassed him, that though he could 

rove his merit whenever there was any oDiective test, 

his merit was not propErly assessed and on the contrary the 

achievements even ware not rcroed in his C.s. The 

applicant's further allegation is that his batchmates were 

eromoted to super time scale on the oasis of assessmEnt on 

4.5.1983 and on that day the Selection Committee met to 

consiOer the suitability of officers of 1i70 hatch for 

17 : 



4 	 1) 
:17: 	 / 

promotion to selection grade and suitabi\Tof officers of 

1966 batch for prorrtoticin to super time scale, but while 

considering suitability of the aoolicant for promotion to 

selection grade, the co:mittee kept the issue open and 

immediately thereafter overlooked the applicant for promotion 

to super time scale on the ground that the applicant was not 

promoted to selection grade. The minut of the meeting are 

at page 339, 343 and 344 of the record of this case. The 

applicant has also jiven other instances of harassment to him 

by the respondents. Ultimately, the aplicont wrote a letter 

datee 10.1.1984 produced at Anneire -b in which he has made 

reference of 27 previous letters. As er this letter dated 

1C.1.1984.gave three alternatives to the Union of India, 

(a) to promote him to selection grade and super time scale of 

lAS from the date on which his next junior has officiated in 

the said scale or (b) to allow him to retire fr:.m the lAS 

with full retirement benefits or (c) in the event of (a) 

or (b) not acceptable to Government of India, this letter 

should be treated as a letter of his resignation and he 

should be relieved from service w.e.f. 11.8.1984. He has 

also mentioned in that letter that if Government of India 

could riot decide by accepting either procosal (a) or (b);  

his decision to resign from serviceon the ground of inability 

on the cart of Government of India to ensure justice would 

be final and he would not be available for service after 11.4.j 

from which date he would proceed on earned, leave and he 

should be treated to cease to be in service on exhaustion 

of earned leave or 1st August, 1984 whichever was earlier. 

The applicant was, thereafter, promoted to selection grade 

with retrospective effect from 1.4.1983 and was also transferred 

The applicant on 22.2.1984 wrote a letter of resignation 

procucee at Annexure "D 11  in which he intimated that he has 

finally decided not to continue in lAS if he was not q:iven 
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promotion to super time scale Ct lAS p 	ior to 10,4.1984. 

He also mentioned therein that he had no alternative but 

to proceed on leave, as the post where he was transferred 

being one which could not be upgraded to sunor time scale 

and he could not take over the said post for 45 days as the 

same was neither in the interest of the post nor in his own 

interest. FTc also rnentjonEd therein that in case the 

Government. of Gujarat would feel that the apolicant should 

continue in sezvjce, he should be promoted and recalled 

from leave. This was followed by another letter produced at 

Annexure "s" dated 28.2.1984 addressed to one Shri Agrawal, 

the then Secretary, Deptt. of Personnel and Administrative 

Reforms, New Delhi. in this letter, he has mentioned that 

his cecjsjon not to continue in service, it he is not given 

the promotion to super time scale of lAS pay by 10th April, 

1984, remains uncanged and that thQ Governrtent of India 

should decide his case as early as possible. It was followed 

by the next letter dated 2.3.1984 produced, at Annexure 'F'. 

He has rrentjoned in this letter that after the direction 

of the High Court of Gujarat while c.isposing at the C.. 

o, 2244 of 1981 and C.A, 2542 of 1981 in Special Civil 

Application No, 3410/80 tiled by him tho Government of Gujarat 

has not decided his suitability of promotion to selection 

grade and higher grade. He requested to consider his case oi 

promotion to super tire scale as the issued of selection grade 

was decided after 4.5,1983. In para 4 of this letter, he has 

staten that now the Committee has found him suitable and he 

was thankful to the Committee that the Col mittee has done 

justice to him but he should have been given selection grade 

W.et, 1.1.1982, He further stated that the Government 

should decide his promotion to super time scale and recall bin 

from leave and requested the Government to take an early 

..01.9.,  
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decision to promote him to super tim sc e of lAS pay. The 

applicant has submitted that as there was no response 

from the authorities, he filed Special Civil Application 

0, 1773/84w  The judgment given by the High Court of Gujarat 

in Special Civil pplcation to. 3410/80 decided along with the 

Special Civil ppiication fqo. 3452/84 on 29.11.1984 is 

produced at krinexure 'G'. The applicant has taken u: through 

th judgment of the Hingh Court of Gujarat. 

20, 	During the pendency of the above two Special Civil 

ilication5 before the High Court or Gujarat, the applicant 

wrote another letter dated 12.6.1984 styled as Resignation 

from !AS ' produced at Annexure 1 J1  in which his previous 

letter dated 10.1.1984 is referree. He has mentioned in this 

letter that he had been on leave from 1.3.1984 as he did not 

want to serve on a lower post and that the maximum period of 

earned leave that could he sanctioned to him is getting over 

on 28.6.1984, that he had been repeatedly saying that he would 

not continue in service if he was not granted promotion to super 

t:Lme scale in lAS and that he has brouqht to the notice of 

all the concerned malafides involved in his case, that he 

could not accept such humiliting proposition and so his dcci--

sjori to ault lAS was final. He has also mentioned in the 

sajo letter that he could not he forced to serve it he did 

not want to serve when it was not possibie tar him to continue 

in lAS one his resignation shoule he accepted and he should 

be relieved from lAS on or before 28.6.1984. He has mentioned 

further in that letter that he anted to join the Ear enrolling 

himself as an advocate and he could not aly for the same 

without a certificate of relief from lAS and any delay to 

relieve him from lAS would result in preventing him from 

accepting any other profession and the Gc 

would he liable to pay darrges for causir 
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incomE. Lastly he has 	iLlOUEcI 10 t'ct 	tcr that it he 

is not relieved from IA, he would he constrained to approach 

apPropriate court to enforce his fundamental rights. 

21. 	The Government of India in a letter pro5uced at 

ppendix-II, page 188 wrote letter to the Chief Secretai to 

the Government of Gujararat with terereneeto the State 

Government's letter dated 23.3.1984 that the points raised 

by the applicant in his representations dated 10.1.1984, 

3.2.1984 and 22.2.1984 were considered by the Government of 

India carefully, that as regards the request of the aoplicant 

treating his letter dated 10.1.1984 as his resignation tram 

service, the same being conditional and as such the same could 

not be accepted, and the attention wes irivted to Department's 

wireless message dated 12.4.1984. in the last para of this 

letter, it was suggested that a decision on the recfunst of the 

applicant for giving him promotion to the selection grade and 

super time scale from the date his junior was given promotion 

might he taken exeditiously and thereafter the applicant might 

be advised to submit an uncondintional letter at resignation 

if he wanted to do so. The applicant wrote another letter 

dated 11.7.1984 produced at Annexure 'I(' showing the subject 

"Resignation tram L" in which in the opening portion it is 

mentioned that it the Govt. is not able to oo justice, they 

should not further do the injustice by preventing the applicant 

from taking up alternative employment or profession, that he had 

clarified time and again that if he could not be promoted to the 

super time scale in lAd by 10.4.1994, he WoUi !  not be available 

for service and that he had requested soecifically in his 

letters dated .6.1984, 12.5.1984 and. 29.5.1984 to relieve him 

from lAS by 29.6.1984 the day en which his leave was to expire. 

I 	 He has further mentioned in his letter addressed to the 

Secretary, Department of Personnel and Administrative Peforms, 

Ministry, 
 of Home Affairs, New Delhi that insoite of his reneated 

request, no action has been taken and he was unable to ta:e 
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u alternative emolcyment/orcfessn un1e /,e;,,7aas  relieved 

from I3, that he had even intimated the Govt. that he would 

like to enroll himself as an advocate and without a certificate 

of relief from lAs, he could not join the Bar. He has also 

mentiined in this letter that his filing of the pecial Civil 

Application No.3452/1984 should not be consted to mean that 

he wanted to continue in LAkS and he did not want to serve any 

more as it was not possible to serve with self resoect and his 

decision to quit is final. He has also mentioned in it that 

the Govt. was duty bound to relieve firm s ervice when he did not 

want to serve. Lastly he stated in this letter that his 

resignation should be accepted immediately and he should be 

relieved from lAS forthwith, that he should be grsnted suitable 

comoensation or salary from 28.5.1984 till the date of relieve 

from lad and in no case the date of rc:iieve be extended beyond 

23.7.1984 and if he was forced to be without alternative 

emcloyment and income beyond 23.7.1984, he would seek apropria 

rlief which would include comoo.nsation for loss of income by 

approaching appropriate High Court or Suprene Court of India 

he had been told by the Chief Secretary Govt. of Gujarat to take 

uo directly with the Govt. of India for acceptance of his 

resignation. The President oi India was pleased to accept 

the resignation of the apolicant as app'ers from the copy of 

the notification dated 24.7.1984 Annexure 'L' which reads as 

under:- 

'The president is 1eased to a cceot the resignation 
of Shri 3.Tripathy, a Merrer of the Indian Administr-
ative Service borne on the cadre cf Gujarat, from the 
Indian administrative S ervice with immediate effect". 

The cosy was forwarded to the Chief Secretary to the Govt. 

of Gujarat and to the other departments and also to the 

applicant. It is mentioned at item No.1 below notification 

that a cony forwarded to the Chief Secretary, Go.t. of Gujarat, 

3achivalera, Gandhinagar with reference to the D.O,No.AId_3593_ 

41-5980-G, c ated 27.6.1984. Thus, as cer thisotifjcatjon 

dated 24.7.1984, the applicant was relieved from hj  s°rvjce 
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with immediate efEect as the Presidt S pleased to 

acceot his resignation. 

22. 	The applicant has submitted that the letters addressec 

by him from 10.1,1984 to 11.7.1984 to the Govt. of India were 

not the letters of resiation but were reoresentati:ns. He 

submitted that due to rnalafide acts of respondents,he was not 

oromoted on 6.3.1981 though his juniors were orornoted and acce-

ptance of the so called resignation by the President amounts 

to wrongful dismissal of the applicant. e has relied on the 

decision in Abraham Reuben vs. Karachi Municipality decided 

by Additional Judicial Commissioner reported in AIR 1929 Sind 

page 69 in support of his submission. The applicant has 

submitted that Union of India has deliberately over looked the 

submissions of the anolicant in the letter dated 12.6.1984 and 

according to the anolicant his rights to iublic employment 

were violateo and was forced to be without income) lnce it was 

actually a case ot violation of right to life as guaranteed 

under Article 21 of the Constitution of India. He submitted 

that on one hand the Govt. was not deciding the case of the 

aoplic&it and on the other, it was not extending his leave 

though there was leave to his credit, and indiretly forcing 

the applicant to acceot a lower pt thogh the applicant 

was entitled for a hiher post. The applicant submitted that 

the authority could not act in this manner and the same would 

be violative of Article 14 and 16 of the Constitution of India 

and if through such violation, the means of livelihood are 

snapped, it would amount to violation at right to life as 

guaranteed under Article 21 of the Constitution ot Inc Ia. 

He submitted that as per the contention of the respondent No.1 

in the rely the letter dated 10.1.1984 was conditional 

and the letter dated 11.7.1984 from the applicant cleared the 

ooubt anc: in view ot the saic letter, the resignation os the 

apnlicant was accepted. The applicant submitted that the 

respondent No.1 has eferreo to pick and choose only few 

23 



23 

lines froA the letter dated 11 7 1984. 	e subi. itted 

that the cardinal orinciple ci interpretation of the 

document is that the document should be read as a whole 

anc if the transaction covers a nuirber of correSoondpncR 

the sarm should be rea together to pather the true tenor 

and meaning. He submitted that though the Union of India 

has in the realv relied on the letter 	the apalicant dated 

11.7.1984 it has ignoreó the osening para of the letter. 

He subnitted that page 190 of the reply of the Resoondent 

No.1 makes it clear that the letter .ated 11.7.1984 

received in ho. 1iinistrv on 16.7.1984 and after 17.7.1984 
th SOmO has not or..ceéded beyond the table cf the Under 

decreta_ry. He submitted that the ...otification hoes not  

refer to the letter dated 11.7.1984 an,--  the Govt. of Gujarat 

has net clarified as to when the letter dated 11.7.1984 was 

forwarded ty them to the Union of India. He submitted that 

the Notification dated 24.7.1°24 is nt issued by the order 

an-- in the name of the President of India and it is in 

violation of article 77 of-  the Constitution of India. In 

our opinion, this submission of apalicant has no substance 

because accordinc to the Asticle 77 :f the Constitution of 

India, all executive action ci the Govt. of India shall be 

exoresseb. to be taken in the name of the President anf 

orders and othc:r iristruijents made and exocutec in the name 

of the President shall be authenticated in such manner as 

may be s17)ecifieo in rules to be made by the President, and 

the validity of an oroer or instrument which is so authenti-

cated shall not be called in guestion on the grounb that it 

is not an order or instrument made or executed by the 

President. The Notification dated 24.7.1984 is nublished 

by the Under Gecretary, Govt. of India to the effect that 

the President was pleased to accept the resignation. 

Therefore, this Notification is only the conveyance of uhat 

the Pros ident has done with regard to th aipi icant 's 
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resignation. In our opinion, there is 	legality in 

such notification cunveying the order of the President and 

therefore, the objection reised by the applicant is rejected. 

23. 	The applicant subritted that he has not given 

voluntary resignation at any time. According to him, it was 

only after the decision cf the Fion'ble Supreme Court of 

India indCivil Appeal Nos.2796 and 2797 of 1985 that he could 

challenge the action of the State Govt. in not promoting him 

at the right time which amounted to wrongful dismissal on 

6.3.1981 because on that day there was no letter of resign-

ation by him. He submitted that his suitability of omotiun 

was decided by Hon'ble Suoreme Court on 14.3.1986 when the 

appeals filed by respondent No.2 were dismissed and till that 

day everything was in fluid condition. He submitted that on 

9.4.1936 vide his letter at Annexure !M' to the Secretary, 

Department of Personnel and dministrative Reforms, Govt. of 

India and to the Chief Secretary to the Govt. of Gujarat, 

he intirrted that he cid  not resign voluntarily and he 

reqiested them that to accept his reqcst for retirement 

from lAS w.e.f. 1st August, 1986 and the Govt. was at liberty 

to give him a posting and he was obliged to serve till 

31st July, 1986. The Govt. of India wrote a letter cated 

6th August, 1986 Annexure 'J' to the Chief Secretary, Govt. 

of Gujarat that the aoulicant had represented in his letter 

dated 9.4.1986(Annexure ij;t)  that on the basis of the 

Hon'hle Supreme Court's judgment, his resignation should be 

cnsjderec. as non-est and he shoL'ld be treated to he in 

service and he should be given the benefits of the service 

till he actually retired from lAS legally. The Govt. of 

India has referred to the letters dated 12.6.84, 11.7.84, 

14.7.84 of aulicant  and also the points raised by him and 

after taking into consideration all points raised by auplicoot I 

the representati.:.ns were noL accepted and the decision 
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oarlier taken to acceot the resignation w.e.f. 24.7.1984 

was not modified. The aoolicant again wrote letter 

Annexure 0' dated 18th August, 1986 to the secretary to 

overnment at India, beptt. of Personnel and Administrative 

Rtorms stating therein that his resignation was not the 

subject at issue in the matter before the High Court o 

before the Hon'ble Supreme Court and that he had filed writ 

setition to prove that he was entitled to promotion and he 

was denied the sane. This letter was a notice under Section 80 

:1 the Court of Civil Procedure. The Govt. at India gave reoly 

ducted 24.11.1985 oroduced at A:.uexure 'P' to the apcljcant 

that his representatins dated 18th Auust, 1986 were 

considered carefully by the department and it was not possible 

to accept his regnest. 

24. 	The applicant has submitted. that the Govt. of India 

actes okitrarily in acceuting the resignation of the aealicanl 

thot T.Ijcont had asked for uronotion etc. in his letters 

ud iho ovt. of India had all power to review the decisions 

thu ovt. of Gujarat about non-suitability of aoplicant 

for promotion before accecting resignation. he submitted that 

according to Rule 16 of All India heiiCe biscioline End 

Apoeal Rules, 1969, the Union of India had a power to review 

CC, 1 n 	uhu tatu 2ovt. abc 't nonsuitability of 

licc;nt, for rouoticn 	tst cs n 	cone which amounted 

t. the violation of Articles14 and 16 of the Constitution 

India. He submitted that the case of the a.plicant is 

that the Govt. of India has not impartially examined the 

lotter of the asplicant about resic;naticn. He submitted 

that none of the letters of the applicant addressed to the 

Govt. o India was a voluntary resignation in eye of law,  

but it was an act out of frustation which means compulsion 

or forced by circumstances etc. He submitted that action 

of the rescondents was malafide exercise of power and the 

hutificotion haLed 24.7.1934 by which the resiunstjcn was 
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cceoted was void decision. 	de submitted that it was 

o:t necessary for him to establish any orojudice because 

ocortio:; to him there was a violaticn of fundamental 

rit o:.ch itself renders the impugned action of the 

ros oondent void • He submitted that he has speci fically 

nticned in oara 5(A) and rare 6(L) of his 	plication that 

oil along he reqisted Govt. of India to oromote him to the 

:oioer time scale and if that scale had been granted in time 

to wasid not have resigned. 	He, submitted, that he has 

;iven the details of the malaf ides in his application and 

tie High Court and the Hon'ble Supreme Court have also 

oxs:issos sara. Tha High Court of Guja rat has hel(_5 that 

4- E2 a 	1cnt cars to ae wronget at various stages resulting 

in his final decision to quit.his coveted oost of lAS and 

, ----at it was really unfortunate that such a thing woui4ave 

flar)pened with the Govt. of Gujarat which othenise has 

oamed encomiurris at the national level. He als o referred 

the obseation of the Hon'ble Suorerne Court of India in 

tojudgment given in the apreals filed by the Govt. of L 
- e 	p-cer 

tua s-at to the effect that the respondent1  apparentLy in 

sheer frustration resigned from s erviCe. 

25. 	The applicant referred to various oroceedings of 

the Selection Committee for oromotion to senior scale of lAS 

fficers dated 21st August, 1986, 6th March, 1981, 28th 

July, 1981 and 29th Lecer:ber, 1981. i-Ic submitted. that 

thereafter the Selection Committee did not meet till 

4th May, 1983 . He has referred to the c'roceedings of the 

telection Committee Meeting dated 4th Ma, 1983. He 

submitted that in all these nroceadiflgs, whatever not ina 

ore made against thd aosljcant wout of the rlatides 

o ainst a 	ic.an: • LIe suJ: ml :ted. tat tho icH Ocr. rt of 

taut rat a lao in its jUcSIaeIat 	92 DVD< thot all tha 
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time, the selection Committee has marred the chances 

of the applicant any how. He submitted that it there is 

calculated attemt of the reSacflCentS to compel the 

aplicant to see on lower post on the alleged ground 

at non-suitability and compJJing the applicant to 

voiuntar retire, it would be an act of rrelafides on the 

axt of the respondents. He submitted that it was on the 

last day that the resoondents considered the case of the 

arplicant as aer the direction of the 1- jgh Court of 

8ujarat. He submitted that the batch of aaolicant was 

considered for oromotion on 4.5.1983 while in the case of 

the applicant, additianai. criteria was added for consider-

ation. He submitted that the High Court has considered 

all these aspects in the judgment. He has also referred 

from the record his C. dated 1st Noverrler, 1983 to 

29th Fehrarv, 1984. lie submitted that the applicant 

was jristnjmentaj for preparation of 25 Housing dchmee 

tar 45000 houses. lie submitted that Chi.f 3ecretas 

comment on him was not oroner coast Vigilance Commission, 

etc. I-ic submitted that it is the result at the malafjde 

actiO5 on the ptt of the respondents that compelled him 

to resign. He submitted that the respondents cannot take 

advantage of their own wrong. He submitted that at the 

earliest when the apolicant put resignation, respndant 

No.1 ought to have examined whether decision of the Govt. 

of Gujarat in not oromoting applicant was legal and 

oroper. He submitted that he could agitate his fundanentaL 

right. 

26. 	The applicant has relied on the tecision in 

P.K.Ramachandra Iver vs. Union of India 1934 iCC (L & 3) 

p.214. In this decision, the Hon'ble Suoreme Court has 

considered the circumstances under which the resignation 

would become unethical and illegal and when it would amount I 
to removal from service. He has also relied on the decisi 

4: 
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in Delhi 1ectricity Supply Undertaking vs. Tara Chand 

1978 (2) 3L p.25. It is held in his decision that the 

document should be react as a whole to find out its tae 

meaning. Then he referred to the decision in Il.P.Royaoea 

vs. State of Tamil Nadu and other 1974 3.0. page 555 where 

the Non'ble Supreme Court has considered articles 311, 14 

end 16 of the Constitution of India. The applicant then 

relie6 on the decision in A. R.Antulay vs. fl.S.Jayak AIR 

1988 3.0. p.1531, in suonort of his submission that no 

Drejuo ice need be oroved for fundarrental right and that 

the violation of fundamental right itself renders the 

im3ugned action void. 

27. 	The applicant submitted that by June/July 1984, 

the authorities had endeavoured to violate his right to 

life by snausing the means of livelihood which amounted to 

violating his right to life as guaranteed under Article 21 

of the Constitution of India. He submitted that in this 

regard, the life would not only mean the animal life, but 

all those final aspects that would make life liveable)  which 

uo1d also include the reputation and seif-resoect of the 

apolicant anc the Union of India remained a silent spect-

ator,  and therefore )ne had to resign which should not be 

consic.srea as voluntary. He submitted that the authorities 

could nb treat the aoolicant to have waived, his fundamental 

right while resigning. In sunoort of his above submission, 

he has relied on the decisions in Soard of Tnstees of 

Eonsay vs. DiliT umar4I 1983 C p.1O9 relevant 

observation at nage. 114, Easheshar Nath vs. Income Tax 

Commissioner AIR 1959 3.0.0. page 149,Zaraksingh vs. 

State of Uttar Pradesh AIR 1963 S.C. cage 1295' 	Oiga 

Tellis vs. Borray Municipal Corporation AIR 1986 S.C. 

oage 130 and relevant observation at page 193. The 
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applicant submitted that having regard to all his 

submissions, the apolication be allowed and the reliefs 

rayed by him against resoondents be granted. He submitted 

that interest on Dension and ratuity was not claimed when 

J.A. was filed but since much time has elapsed, he would be 

entitled to the interest in view of the General Saving 

Relief Clause. He submjttec that his resignation should 

be treated as nonest and the applicant be treated to have 

continued in I- till 31st July, 1936 and he should he 

given his retiral benefits as would be available to a 

Ilember of the Indian Administrative Service retiring after 

20 years of service etc. 

28. 	Learned advocate itr.Jayant Patel for the Un! - n 

of India i.e. Respondent No.1 in the reoly to the arguments 

f the applicant took us through the apolicaticn of 

aoljcant and submitted that the aolicant alleged therein 

that he had filed Special Civil Application No.1773/84 

far eromotjon to the suoor time scale and that the High 

Court oi: Gujarat and the Hon 'ble Supreme Court of India 

came to the conclusion that action on the pert of the 

3lection Committee suaerseding the applicant was not 

orooer and that the aprlicant was wrongly passed over for 

oromotion to the selection grade as well as for oromotion 

to the Suer time scale. He submitted that the grievanco 

of the apolicant befor the High Court of Gujarat and the 

Hon'ble Supreme Court of India was about the non promotion 

of the arwlicant. He submitted that in representations 

- letters dated 10.1.1984, 22.2.1934, 28.2.1334, 2.3.3924, 

the applicant had put certain conditions to the Govt. fcr 

treating the same as letter of resignation though the 

aolicant in all these letters had disclosed his mind 

that he should be allowed to retire from I3. The 

learned advocate for res:ondent No.1 submitted that in 
t_L_ 

letter dated 236.1984, expressed doubt that the letters 

of resignation submitted by the applicant were conditional - 

..30.. 



:30: 

and hence renuested the respondent No.2 that if the 

applicant wanted to resign from the service,an uncondit-

ional letter of resignation should be submitted. Mhe 

subsequent letter dated 12.5.1984 of applicant Anaexure 

,J', according to the learned advocate for respondent 

was clear voluntary resignation in which the 

applicant had clearly stated that he could not be forced 

to serve if he did not want to serve and that his resign-

ation should be accepted and he should be relieved from 

L-G on or before 28.6.1984 and that he wanted. to join the 

ar enrolling himself as an advocate and could not apply 

for the same- without a certificate of relief from LS. 

and that his decision to quit L3 was final. He, subrnitte 

that these were the new grounds added. in this letter which 

cloarly showed that his reel nation was voluntary. He 

submitted that what more would be required to show the 

clear mind of the applicant that he wanted to quit the IS 

by this voluntary resignation. He submitted that the 

applicant also wrote in that letter that any de'ay to 

relieve him from L-5 would result in preventing him from 

accoating any other profession and the Respondent 11,40.1 

would be liable to pay damages for causing injury to his 

income. He submitted that thereafter the applicant wrote 

another letter Annexure '1<' dated 11.7.1984 in which he 

has menti-sned that his filing of Special Civil Apolication 

No • 3452/84 be fore the High Court of Guj a ra t should not be 

construed to riean that he wanted to continue in lAS and he 

wanted to quit lAS. He has mentioed further in that let 

that the Govt. of India were duty bound. to relieve him 

from service when he did not want to serve and he had 

finally mentioned in that letter that his resignation 

should be acceptec immediately and he should be relieved 

from lAS forthwith and he should be granted suitable 

compensation or salary from 28.G.1984 till the date of 

relief from lA-S and in no case the cote 0± relief be 
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icc 	Loyno 22. 7. 15e4 coo he 'corned the ras aunOen 

Loat if he was forced to be without alternative employment 
= 	lOcu 	feyond 20.7.1984, he would seek apppriate 

onuld include conmensation or loss of income 
to. 	e, therefore, submitted that by the letter dated 

11.7.1984 he made cLubly sure of his final intention that 

ho 'canted to quit the post of i3 and the respondent iJo.1 

was bocod to relieve him and that in case he is forced to 

be without alternative employment and income beyond 28.. 197 

apprnprjate relief which would include 

c 	':.--1 	f-or loss of income. He submjtte that there 

cc- the new grounds mentioned in this letter which were not 

s in previous letters and henc: these grcu - 2s lead the 

OcST1i_GQt No.1 to accept the resignation of the ao - ljcant 

VIUUtCLflJ resig 	c nation an the kresident ci India 

at 	resignation of the aollcant with lrnmeciate 

fcoc 21.7.1984. He submitted that the applict 

- 	t 	election grcoe w.e.f. 6.3.1984 an2 super time 

-cole w.e.f. 11.1973 as ocr the 2irection of th iicn'ble 

o=freme Court of India. He submittec that even in the 

ifgnent of the High Court of Gujarat wMch was delivered 

c1ter the resignation of the aprlicant was accepted, it i 

sovad that the ucstjon of super time scale has cerbaj l' 

c.::ccatc, but as far as the monetary benefits are 

OF: :c1icsnt can insist u -s:n if he succeeds is 

sting that sucor time Scale and even reading the jud: 	2 

the. ilon'ble $uoreme Court of India it apisears that 

resiçnatjon was acceptee, the applicant was onlc entitle 

che consequential moneta benefits due co hi 

selection grade w.e.f. 6.3.1901 cat to ti-c cc;r Lie cI 

c..e.f. 1st November, 1983. He  

apolicnt had in his min("I" the :L2cc c 	h 

o 2 a voluntaj resinatic:n, he would have certainly raisLi 

2: elea at that time that the direction be given to 22 

)ild,ents to take him back in service treating h:1 

2 2i. 	o 2 	is 
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before the Hbn'ble 133upr8me Court of India. He, therefore, 

submitted that right from 10.1.1934 the a'olicant wanted 

to resign from his nest but till the letter dated 

12. 6. 1984)  his orevi.ous letters containsome condit ions 

an therefore, the resoondent No.1 did oct accent that 

resignation and wanted clear voluntajr resignation from 

the applicant It he so desired and the applicant submitted 

v.luntary resignation on 12.6.1984 followed by another 

letter dated 11.7.1984 which was accepted by the 

President of India. Therefore, all these events categori-

cally, clearly and unequivocally show that the applicant 

had üu intention to continue in service but he wanted to 

resi 	 o 	w gn and n:.w the a1icant ants to turn round saying 

that the rosignation given by him was net voluntary 

resignation. The learned advocate for the res3ondent 

No.1 submitted that after the resignationthe applicant 

haç joined the Ear and he has been practicing since then 

and the oresent application made by him has no substance. 

29. 	Learned. advocate for the resoondent No.1 

submitted that when the employee - applicont in his letter 

dated 12.6.1934 and 11.7.1934 exrecsed tst hrs filing 

c: Ci7 I ?no..'i ication in the ii:;i1 Court of Guc sot ehon 

ric be oontnscd to mean that he 	to continue in 

d olso :vs t rno to 	msrdsnt No.1 that 

if the prompt action was not tehen and if there was loss 

of income to him, he would proceed to take action for 

his monetary loss,nothing more was necessary to show his 

clear mind that he did not want to continue in service and 

that his decision to resign was final. He submitted that 

the applicant had not stated in those letters thot in the 

event of his success in the High Court of Gujarat he would. 

continue in service. he, therefore, submitted that all the---(  

circumstances comoelled thresoondents to act on the basis 

that the applicant had voluntariJly resigned from his 
. . . 33.. 
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service and the respondent To. 1 in reasonable exercise of 

its power accepted the resignation of the aunlicant and Once 

it is acceted, it is not open tc the anplicant to say that 

his resignation was not voluntary. 

Learned advocate for respondent No. 1 submitted that 

the aoplicant having after thought after about 20 months after 

his resignation was acceoted wrote a letter on 9.4.1985 

Annexure '1 to the resoondcnts that his resignation from 

service was nc.t voluntary and that it was forced upon him and 

the same should be considered non-est. He submitted that the 

respondent No.1 carefully cons idred all these representations 

in details and the rearesentati•.ns were rejected as found 

from the letter Annexure 'N' dated 6th August, 1986 written 

to the ChiOf Secretary, Govt. of Gujarat by the respondent 

No.1. He submitted, that thereafter the applicant again 

reoresenteci by the letter hatch 18th August, 1995 Anriexure '3 1  

ti- at his urevious letters were an outcome of violation of 

lundamental right and they could act be treated in isolation 

ci his original letter dated 16.1.1934 but the sai-cm were 

after consieratjcn rejected as per the. letter Annexure 

dated 24th doverrer, 19'36. 

Learned ahvc:cate for respondent No.1 subcitted that 

there were no acts of malaf-jdes against the aplicant in flct 

promoting him to the selection grade or super time scale nor 

the rcscondent N.1 has practised fraud on the applicant. 

He submitted that the acceptance of resiunatjcn given by the 

aoolica.nt does not amount to dismissal from mployoent as 

urged by the applicant. He submitted that there are no 

statuti ry nsles regarding accetance of resignation of lAG 

Officer. He submitted that now the applicant has no legal 

right to challenge acceptance of resignation by President 

of Indja The learned advocate relied on the decision in 

Rajkumar vs. Union of India AIR 1969 s.C. p.180 in support 
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ot his submission that the employee, a iter having 

ofred resignation and atter it was accc:oted, had no 

locus paenitentiae to withdraw it. This judgment was 

delivered, by a Bench ot three Hon'ble judges ct 3uorerrle 

Court. In the case Letore the Hori'ble Supreme Court, 

the aooeilant belonged to the lAS and was in August, 1964 

posted as Collector and istrict Magistrate, Kota. ri 

August 21,19C4he addressed a letter to the Chief Minister, 

Rajasthan, setting out several gri evances end fioaily 

stated 'In condos ion 1 woold any rocuest that the 

Government may do the kindness of accenting my resignation 

from the Service which I am submitting separatdy as I 

an convinced, that it would be imoossjble to continue in 

such atmosphere without being humiliated. from time to 

firrLe'. He had also addressed a letter on 30th August, 1964 

to the Chief 6ecrstaxy to the Govt. of Rajasthan submitting 

his resignation from the lAS for early accectance and 

renicested that it might be for;arded to the Government of  

India with rena rks of the State Govt. Mter Some time, 

the: aepellant changed his mind and by letter dated 27th 

November, 1964, he reguested the Chief Secretary to the 

Govt. of Rajasthan to recommend acceptance of the withdrawal 

f his resignation from the lAG and also addressed a 

separate letter to the Secretary to the Govt. of India, 

Ministry t Home Affairs intimating that he was withdrawing 

his resignation from the IAS•  On Ioarch 29, 1965, an 

order accec'ting the resignation at the applicant from the 

lAG was issued and. the aucellant was directed to bond over 

the charge to the Additional Collector, Kota. The aspellant 

thcnved a. oatitian in the High (c'urt for the issue of a 

?rit of certiorari calling for the record of the case and 

uashing the order gassed by the Government of India 

accenting the resignation ot the apoellant. The High Court 

rejected the petition holding that the resicinatjcn became 

effective from the mate on which it was accented by the 

. . ,j.)p • 
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Govt. of India, and a subsequent withdrawal of the 

resignation was ineffective, even if acceptance of the 

rosignation was not intimated to the aenellant. He, 

thereafter preferred an a:seal to the Honhle supreme Court 

of Incia. It was hole by the Hon'ble Supreme Court ci: India 

that "Teination 0 f emcloyment by order passed by the 

Govt. does not become effective until the order is intimated 

to the employee. But whru a cublic servant has invited by 

his letter of rcsinaticn determination ci his emoloyment, 

his services norral1 stand terminated from the date on 

wbich the letter of rosianation is acceoted by the acprosri-

ate authority and in the absence at any law or rule govern-

ing the conditins of his service to the contrary, it will 

not be open to the public servant to withdraw his resign-

ation after it is accepted by the appropriate authority. 

Till the ros ignatiori is accected by the appropriate 

authority in consonance with the rules governing the 

acceotance, the public servant concerned has locus oaenit-

entiae but not thersafter". The appellant had also tahen 

alternative ground before the Hon'ble supreme Court that 

acceotance of his resignation amounted to dismissal irom 

employcent and tailure to comply with the requirements ot 

Article 311 of the Constitution vitiated the order accepting 

the resignation but the same was rejected. it was held that 

toe order complaine of ,did not purport to be one of 

dismissal: tho Govt. ot India accepted the resinatL.n 

submitted by the appellant, the­ did not puroort to 

terminate the appointment for any misconduct on the pert 

of the appellant or as a measure of oenalty. The learned 

advocate for the Rescondent no.1 submitted that this 

decision clearly shows that the IS odfic:r who had rosigned 

bed no locus paenitentiae to withdraw IlAw ot f' at his 

resignation a fter it was accei ted and it also H:o thet 
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the acceptance ot such resignation did not amount to 

dismissal from employment bc-:cause acceptance of rasignation 

in such case did not ourport to terminate the appointment for 

any misconduct on the part of the c mmloyee or as a measure 

of penalty. He submitted that ratio of this judgment fully 

applies to th_i facts ci the present case and the applicant, 

in view of this decision, has nc valid ground to urge that 

his resignation has become non-est or that the acceotance 

f his resignation amounted to dismissal from ernoloyr_ient. 

e agree with the learnec advocate for the respondent ic. 1 

tiiat this judgment of. Hon 'ble Supreme Court is comalete 

answer to nagative the aoalicant's arayers made in this 

amplication. 	He also submitted that this is the decision 

of the three Hon'hle judes at the 5_i_ireme Court while the 

decision relied on by the applicant in P.K.Ramchandra Iyer 

AIR 1984 .C.C. (L & ) 214 was the (-ecision given by the 

two Hon'ble Judes of the Suareme Court and therefore the 

decision in Rajkumar1 s case (supra) AIR 1969 3.0. 

180 being of a larer Bench should he followed. He also 

subritted that this decision of Rajkumar's case was flat 

r.ferrec. to in P.K.Ramchandra iv:r's case. Horeover 

P. H. ±'ramchandra lyor's case does not help the applicant 

because in that case the aggrievea party r.Guata had 

rusigned from the nierrbershiu of the faculty in arotest against 

a treatment and against the discrimination and victimiation 

shown to him by the Head of the Livision and when that letter 

was placed before the meeting of the Academic Council, it 

rcsolvec that Dr.upta was net interested in continuing 

Faculty 	_icr arid hance the coancil regretted to utilise 

the seL7ices as a Faculty Heither of the P.G.3chool any more. 

It was in the light of these facts that the iion'ble Supreme 

Court had held that the callous and heartless attid.ue of 

the Academic Council was shocking and it added insult to 

injury and that th Council had seized uoon this opportunity 

to get rid of Dr.Guta. We agree with the submissions of the 

learned advocate for respondent No.1 that the deci_ij;:n i 



:37: 	
6,1/ 

P.K.arachandra lyor's case was on c.iffEcreint facts than th 

onein Rajumar's case and orosent cosa and therefore, 

that decision does not help the apolicant. The applicant 

submitted that it is observed in H.iiarcharan dingh 

vs. dajjan Singh AI 1985 s.C. 236 that the Court sits in 

the Divisions of two and. three Judges for the sake of 

convenience sod it may be in coprooriate for a Division 

Lench 	three Judcjeo t oursort to over rule the decision 

of a Division Eench of two judges. He, therefore, sutmitted 

that the dacisi.n in P.H.Raschandra Iver's case oh .u1t he 

followed. We do nit desire to embark unon this guestion 

in this case any further but as observed above the ratio 

laid down in L.h.Ramchandra Irer's case 11.oes not halo 

the aunlicant wnile the ratio of Hajkurr applis s to the 

sects of -he rosent case and relying on it, we hole that 

tios auplicant was not entitleri to agitate that his resign-

ati:n has become non-est or that the accontance of hs 

resignation amounted to oismissal from emoloyment. 

32. 	The learned advocate for the resnondent No.1 

submitted that regarding question of waiver of fundamental 

riqht, it cannot be disputed that a fundamental right cannot 

be waived, but in the instant case, there was no arbitrary 

exercise of powers by resoondrnt Nb. 1 and the respondent 

N.1 had never :ractised fraud on the applicant nor shown 

any malafides to the applicant. He submitted that the 

applicant had been making the reoresentation from time to 

time and had also gone to the Court number of occasions 

on a number of i. sueso like inter cadre transfer, promotion, 

exounction f adverse remarks in confidential resorts, otc. 

and thereafter, he made a comorehensive representation 

dated 10.1.1984. He submitted that he had put conditions in 

the rcpresentations/lotters prior to 12.6.1984 but the 
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letter datexi 12. 3.1984 was his voluntary resignation, where 

he had une.uivccally expressed himself that his decision 

to uit was :Lal and he could not be forced to serve if he 

did a, t want to serve anr that he should be relieved from 

L3 on or before 20.i.1904,whjc1,l letter was followed , by 

letter of resignation dated 11.7.1984 in which he mentioned 

that his filing the ecial Civil pplication should not he 

C. natr.oeo to mean Lhat he wanted to coutiriue in LG and 

he Old not want to serve any longer and the aecision to 

uit was final. Now if we examine the letters dated 

10.1.1984, 22.2.1984, 28.2. 1984, 2.3. 1984 they were the 

letters Cntaining renresentati. no and further giving 

alternatives to the respondents before tr:atia his letters 

as resignations hut in the subseguant letter of resignati:n 

dated 12.6.1984 the applicant to:k the new pleas that 

(i) as mr Fundamental rights guaranteed under Articles 

14, 13 an9 21 f the Constitution f India he could net be 

force(5 to serve if he did net want to serve (ii) his 

resignation should be acceoted and he should be relieved 

from LG on or before 28.9.1984 (iii) he wanted to join 

the Ear enrolling hielf as an Advocate and could n t 

apply for the same without a certificate of relief from 

LG (iv) any delay to relieve him from lAG would result 

in preventing him from accepting any other profession and 

Govt. f India would be liable to pay damages for causing 

in  jU.7 to his income, (v) if he was not relieves from lAG, 

he 'vouid be constrained to aucroach anororiate Court to 

enforce his Tundaoental. rights. This letter as followed 

by his another letter dated 11.7.1994 in w9ich he took 

new olcas t7at (1) his filino of the 3 p cial Leave Petition 

sh.uld n.t be construed to mean that he wanted to continue 

in LAG, (ii) the Go. .f India was duty beond to relieve 
him from service when he aid not want to serve, 

(iii) hi resignation should bc accepted immediately and 
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he should be relieved from lAS forthwith, (iv) if 

he was forced to be without alternative employment 

and income beyond 28.7.1984, he would seek appropriate 

relief which would include compensation for loss of 

income by approaching appropriate High Court o 

Supreme Court of India. The above were the new pleas 

taken in the letters ot resignation dated 12.6.1984 

and 11.7.1984 which were not taken in earlier letters. 

Therefore, the respondent No.1 was duty bound to take 

the same into consideration. Having so taken them 

into consideration, and having decided that the 

applicant's resignation, in view of these pleas, 

should be accepted and having issued the order 

accordingly, the question now before us is whether 

the respondent No.1's this decision suffered from lack 

of impartiality as alleged. In this connection 

applicant's allegation is that the respondent No.1 

was influenced by contents of D.0.No.AIS-3583-41-6980-G, 

dated 27.6.1984 addressed by respondent No.2 to 

respondent No.1 as referred to in item No. (1) below 

the notification dated 24.7.1984 which will amount to 

colourable exercise of powers by respondent No.1. 

We have perused carefully the contents of letter 

dated 27.6.1984 and we find that the contents are 

only reference to the letter dated 12.6.1984 of 

applicant and his previous representation. Reading 

this letter, we do not agree with the submission 

of applicant that his letter was the basis of the 

decision taken by respondent No.1 and we also do 

not agree with him that the respondent No.1 did not 

b 



act impartially in examining his letter of 

resignation dated 28.6.1984 or 11.7.1984 or 

that it was colourable exercise of power by 

respondent No.1 • The respondent lo.1 was no 

subordinate authority to respondent N6.2 .. .so 

as to be influenced as alleged to the extent 

of losing sense of impartiality and independently 

examining contents of applicant's resignation letters 

above. When such a letter is written to a 

subordinate authority, there may be some ground 

to suspect whether the subordinate authority was 

not swayed away in regard to its judgment, but 

that is not the case here. At the o*t of repetition 

at o:ur earlier view, we should say here that the 

applicant had made himself clear that he did not 

want to wait for the outcome of the writ petition 

filed by him so far the acceptance of resignation 

is concerned. Hence when the judgment came in his 

favour, he cannot fairly argue that the judgment 

gave him cause of action in this application. The 

judgment of High Court or Hon'ble Supreme Court 

gave no such cause of action. We reject his 

contention on this point. The contents of these 

two letters of resignation are such that they 

convey the clear mind of the applicant that 

under no circumstances he wanted to continue and 

therefore it is not possible to accept the submission 
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of asplicant that these two letters did not indicate his 

intention of voluntary resignation or that the said, two 

letters were the result of the act ions of rnalaf ides or 

fraud proctisec on the aoplicant by respondents. Learned: 

advocate for respondent No.1 submitted that the grievances 

of the apolicant are discussed in the judgments of the 

High Court of Gujarat in Special Civil Application filed. by 

applicant and Hcn'ble SuTreme Court in apocals also. He 

submitte& that readino the judgment of the High Court of 

Gujarat, it is cluar that the asolicant having rsigned and 

his resignation having been acceeted, the question cO the 

suer time scale to be given to him had partly become 

academic but so far the monetary benefits were concerned, 

it was not a dead matter. He submitte(f that reading the 

decision of the Hcn'ble Suereme Court f India, it is 

found that the Hon'hle Supreme Court was of the opinion 

that there was no reason to doubt the bonafides of 

ShrL i..L.Oapoor, the ax-Chief Secrerary of resoondent 
submitted 

No.2, He,/_there Lore, that it cannot be held that the 

rasignation given by the ap:licant was a result of the act 

.f malafides aoojnst him or an act of fraud against him by 

respondent No.1. He submit ted. that therefore, all the 

judgments relied on by the applicant will n t asoly to the 

orosent case in view of all these facts and events. 

28. 	We proceed nc to discuss judgments cited by 

asslicant. The first decision relied on by the applicant 

was Abraham Reuben vs, Harachi unicioalityIR 1929 Sjrid 

p.69. It was a decision given by the Additi. nal Ju:icial 

Commissioner in the Civil Suit The issues among others 

wc:re whethor the olairitiff in that case was wongfullv and 

illegally dismissec from service as alleged. by him. After 

oral and.. documentary evidence led in the CCOC, it was held 

that the olaintiff had been dismissed from the sezice of 

. 711.. 
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the Karachi Municipality by virtue of powers vested in 

the Municipality. This case was decided on the facts 

and circumstances confined to that case and references 

to some English decisions were made also. It was held that 

if a servant's intention was not to be bound by contract, 

resignation was voluntary but it employer's conduct amounted 

to refusal to continue the servant, resignation was 

compulsory. The facts of the s aid case do not apply at all 

to the tacts of the present case. The second decision in 

Delhi Electricity Supply Undertaking vs. Tare Chand 

1978 (20 SLR 425 also does not help the applicant because 

in the said matter, the employee in his letter of resignation 

mentioned that he was in bad health and on sick leave and 

was compelled by his superiors to write the letter and the 

final sentence of the letter that he resigned from the 

service was followed by the words"compei.led by the officer". 

It was, therefore, held that the use of inverted coma in 

the last sentence should also be attached its due signific-

ance as incorporating an alleged demand by his superiors 

that he should resign. In the case of the applicant, we finc 

that he had shown a comte and clear intention to resign 

from the lAS without any reservation or protest or compulsior 

by superior and there was no arbitrery action on the part 

of the respondent No.1 in accepting the resignation of the 

applicant. The next decision relied upon by the applicant 

was E.P.Royappa vs. State of Tarnil NadV AIR 1974 S.C. 555 

and he invited our attention to the observation of the 

Hon'ble Supreme Court of India at page 583 in which the 

question of violation of Article 14 and 16 of the Constitut-

ion of India was considered. It is observed in this decisior 

that there an act is arbitrary, it is implicit in it 

. . 43. . 



.::t il 	un1cual both ::ccording 4-oliticu1 l:ic and 

c3nstjtutjnal law. it is also observed further that 

( 1 	LOj 	at aPtitrarifless in Otate uction 

u 	 cL ro: :uaiitv si tratent. We resectfullv 

wee withtb ratio of this deciuion but we do not agree with 

subrnissjn of the ap:1icant that the respondent No.1 

:w;t ireartia 	n liv examier. his letter of resignation ano we/  t 

gree with him that his resignation was not voluntary in e-

law, ;l'e do not agree with him that the action ci the 

upondent 1117o.1 in ccnpting the rsi rotiui u - 	- 

o i.cable, the reason beinc his clear iut 	ru 

as final ::rrf as per his say in the letters that he couTc 

out he forced to etve if he did not want to serve and t 

'aanted to join thu Bar as an afvocote. Therefore, thu 

hove decision will not hcic the applicant. The next C. uio 

celled on by the awlicant was ..ntulay v. -i.S.Jayak A1. 

I -3 1 in which it was held that rio prejudic 

r fundamental right and the violation of 

frndairrental right itself renders the imougned aticc vui. 

cthis cosc, we are not sutisifed that the fundamental ri 1.: 

i± the ap:licant has been violritcd. Dn the contrary, it 

clear from the contents of the apolicant's letter date 

112. f. 	n 04 ad 11.7. 4 toot he wanted to enforce his fundooneutur: 

11ut to alternative employment of his choice namely legal 

:noctice, which the govt. of India coul6 ureverit only at ft 

on cost and consecrucncerr. The next decision relied on 

toe ahplicant was harak Jingh V. State of U.P. Jh11 1963 

1365 • The applicant invited our attention to the b:r orv-- 

t1u!i 	i-ion biC Supreme Court at age 1305 in which it 

bseived tI at the expression "coercion1' in the modern ac 

cannot be constecI In a narrow sense anic that the sciectinoc 

tos use to condition a an 's njnd uh 	d  

hycical rustrrirts, for they engender u IcI - 	ool 

Ii 	000 '0 rct 11 00 th scu oh orotic ioateci and exoectef roov 
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It is further obs rved tflat th ripht to personal iib.rty 

taks in not a right to b fr from restrictions plac d on his 

moverit but a iso free from ncroacnrrerits on his prjvat life. 

Li our opinion, this decision does not hlp th.; app1icrit bcaus 

th applicant wanted to join the Bar as an advocate and he had 

no int(rItior-  to serve In 	any more and henc his rsignation 
was accpt, 	next d'cision reiid on by the applicant was 
board of rustes PoLt of Bombay V. Dilipkumar 	1983 .p, 10g. 

i-e invited Our attention to the observation of the hon1 ble 

buprecie Court at page 114 of this decision. Ihe hori'blc upr me. 

Court whil referring to articl 21 of the COnstitution of Inhia 

observed that the xprssiou  1life,  does not mrly connote anima 

-1 ex15tnce or a continued drudgcii through S11fl1 but it has 

a wider meaning anid where th.refor. the outcome of a decartmentaj 

ujry was likely to adversely affict reputation or livelihood 

of arson some of the finer graces of human civilization which 

mak 	life worth liv:Lngwo uld re jopardised arid th. see! could 

by be put in jeopardy onilaw which inuirs fair procedures. In the 

case before us, we are riot satisif:.d that th action takn by 

the rspondent No. 1 in accepting th. r;signation of the aeplicejy 

hed. ben the rsult of any ali..ged idlafides towards 

th. a ,l1Caflt. The next decision re1id on by the applicent was 

Basheshar Nath V. Cornnj.ssioner of Income r: ax 	1959 S.C. 149 
which was refferred to in the latter dcision also in iga 

elljs v. Bombay Junilcipal Corporation 	1986 .c. 180. 
h- applicant invited our attntIon to para 32, 40 and 41 of 
this judgoert in which rticlo 21 of the COnstitution of 

India is considered. It is obsrvd in this decision that any 
person who is deprjvd of his right to lIvl±hood, except 

according to just and fr procedure estabiIshd by law, can 

chilng the deerivation as offending the right to life 
conferred by rticl ci. It was  observed that just as a maleflde 

r act has no x$tarice in th eye of law een so, unreasonableness 
vitiats law and procdu aiik0. nihesC decisions 

do not appliy to the case of the a;plicent because 

We are not satisfi.d that his rsigndtion was the rsu1t of 
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any alleged malafides or arbitrariness or any compulsion 

on him which can be said to have deprived him of his 

fundamental right. 

29. 	I4r.andip 3hah, learned advocate aoearing icr 

Respondent No.2 has adopted the argnents advanced by the 

learned advocate for respondent No.1. He submitted that 

after the decision of the Hcn'hle Supreme Court, the 

responaent No.2 has granted all the benefits admissible 

to the a-pplicant as per the judg ent of the Hon'ble 3unree 

Court and he invited our attertin to the said contentions 

taken by the respondent No.2 at page 206 of the reply in 

which the respondent No.2 has stated that the 3tate Govt. 

has granted the applicant selection grade w.e.f. 6.3.1981 

and suser time scale w,e.f. 1.11.1983 with all conseauentjal 

benefits including arrears of oay and allowances as well as 

costs of the petition. He, therefore, submitted that now th 

applicant has no right to make any grievance after having 

rEceived all those benefits and he could not he heard to sz,v 

that his resignation has become nonest. He submitted that 

the applicant had not completed 20 years of seice and 

therefore, he is not entitled to benefits on that ground 

of voluntary retirement. he submitted that all reliefs 

of the applicant have been exhausted by the judgment of 

the HLn'ble Supreme Court and satisfied, and the anlicent 

wants to take a chance to extract more money now by second 

round of litigation which he is not entitled under law. 

He submitted that the ap .licant has no where in the 

application urged that his resignation was not properly and 

validly accented by the respondent No.1 and he cannot agitat 

this question also. 

30. 	In the instant case, we are satisfied that the 

resignation tendered by applicant was voluntary,  and uncond- 

itional anc respondent No.1 has validly and legally accepted 
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the resignation Di the applicant. The applicant has reco ived 

all the monetary benefits in pursuance of the judgment of 

the,  Hon'ble Supreme Court of India. In the instant case we 

are not satisfied that the aplicant has any legal ground to 

challenge validity of the acc:ptance £ resignation by 

respondent Zlo.l. We also decide that the apslicant has failed 

to establish IThot his resignaticn should be considered as 

nori-.ost. In this view uf 	 g ent the matter, the subsen 	r-yer 

of the ap:licent that he sh:uld be deerrec to have continued 

in La till 31st July, 1986 and that the respondent 7o.2 to 

grant him the retiral benefits on the basis of voluntary 

retirement do not arise. In view of the above findings, the 

aciplicunt is not entitledd to any relief claimed. 

31. 	 The Is' arned advocates for the responents also 

submitted that the erusent application is barred by principles 

of rcsjudicata unoer Section 1 1 of the Civil Procedure Code, 

It is submitted that the applicant should have taken all the 

pleas taken in this application before the high LoUrL  of 

Gujarat Ahnedabad in the Special Civil Applications filed by 

him but the applicant having not included these pleas in h 

Secial Civil Ael icatioris and hence this aprlication is 

barred by Princinle of Constructive Resjudicata. We are not 

satisfied that this application is barred by principle of 

Constructive Resjudicata uncer Section 11 of the Civil 

Procedure Code. In the instant case before us, the issue 

is whether the rcsicjnatiri of the applicant should he tr-ated 

as non-eat which could not have been the issue directly acid 

substantially before the High Coua-b of Gujarat in the writ 

retitions filed by the anglicant and this asplication is not 

barred by orinciples of Constructive Resjudicata. We have 

thUs cor: 	red sec ecced all tee ,oints urc'c.. b fore us 

as above. No other coint was urged before us. 
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