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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
AHMEDABAD BENCH
DBWOCDOEXEKXBNT

0.A. No. 496 1987

DATE OF DECISION ___ 23-4-1990

shri Guria valji Petitioner

SHEd Jsledaday Advocate for the Petitioner(s)

Yersus

Union of India & Ors

Respondent

Shri ReMeVin

Advocate for the Responaem(s)

CORAM
The Hon’ble Mr. P.HeTrivedi : Vice Chairman
The Hon’ble Mr. H.Dharmadan s Judicial Member

1. Whether Reporters of local papers may be allowed to see the Judgement?
2. To be referred to the Reporter or not?
3. Whether their Lordships wish to see the fair copy of the Judgementi?

4. Whether it needs to be circulated to other Benches of the Tribunal?
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VALY
Q.A./496/87 !

Shri Gurai Valji,

Ex.Fitter,

C/o.Vijay Guria

East Railway Yard,

uarter No., 519,

Near W.Railway Running Room,

Valsad. ‘ e+ Applicant

Versus

1. General Manager,
Western Railway,
Churchgate,
Bombay.

2. Divigional Railway Manager,
Bombay Division,
Western Railway,
Bombay Central. ..+ Respondents

Coram ¢ Hon'ble Mr, P.H.Trivedi ¢ Vice Chairman

Hon'ble Mr, N. Dharmadan : Judicial Member

ORAL _ ORDER

Date ¢ 23-04-1990

Per : Hon'ble Mr.P.H.Trivedi : Vice Chairman

Neither the petitioner nor his advocate present.
The petitioner has been removed from service on 21.5.1982
and he has vacated his qguarter on 3.,12.1984. The inquiry
which resulted in his removal from service was made on

v ;
VYLD

the charges)were based upon misconduct for not vacating

the guarters. The appeal of the petitioner has been
rejected. The case is barred by limitation although the
question was allowed to be argued after admission of the
petition. There is no doubt that both in terms of the
date of vacating the qQuarter and in terms of the disposal
of the appeal dated 3.3.1984, the case is barred by
limitation. The petitioner's petition dated 18.11.1986
to review the impugned order of punishment on grounds of
mercy is awaiting disposal as int#mated by letter dated
2.7.1987. It is seen that the petitioner has perhaps

by now already retired as xhe has made a statement in his

representation dated August, 1986 that he was to retire
..2..
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in next month.

The oetltloner has not been allowed 1/3 of the
pensionary benefits, in view of the petitioner being a
member of the scheduled caste and the charges against
him which were inquired into were only for mon vacating
of the quarter which, if at all, is a misconduct only on
technical grounds) fhere is a good case for the respondent
to consider the petitioner being allowed full pensionary
benefits without any deduction on account of the punishment
of the removal having been imposed upon him. It is
observed that the competent authorities should address
themselves to this question and take a sympathetic
Gecision in the background of the facts &f this case, in

disposing of this review petition which is awaiting decision.

With this observation we do not find any good
ground for interfering with the impugned orders. No

order as to costs.
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( N.Dharmadan™) . ( P.H.Trivedi )
Judicial Member Viice Chairman

a.a.bhatt,
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Submitted: Hon'ble Vice Chairman &
Hon'ble Mr+ V< Radhakrishnan, Member (A}
Hon'ble Mr. P.C. Kannan, Member (J)

Hon'ble Mr. A.S. Sanghvi,Member J)

S L
Certified Copy cf order dated S8 |Gnlené 4 in €A/
Spl.C.A. No, 0605 of _11 passed by the

Supreme Court/ High Court' against the Judgment/ Oral Order

passed by this Tribunal in OA/ Lr’u;/qj, is placed for perusd

pleasz -
!) 2 ) "\ ’\-‘_
s S .0+ (J) (7 D.R.GT)
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Hon'ble Vice Chairman
%bnibtedﬂs,_ueéhakrrshngn;—ﬂérﬁb*er—(ﬁé
Hon'ble Mr. P.C. Kannan, Member (3}

Hon'ble Mr. &.S. Sanghvi, Member (J) AR
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LLLURY OF FHE CAY JuDuknctl {5 A TACHED HEREWLIH)
ALY WHEREAS UPOH HERRING THE NOi& FOR SPEARING 10 RINUTES . N

DHIED 11.10.2000 8 THE ADVOCAIC fk.  S.D.1ALAIL FOR THE
PEILTIONER, THE HONOURABLE COURI HAS BEEM PLEASED [0 PASS
ATHE FOLLOWING: ORDER .

COKAML.  PRADIF KUMAR SARRAR. J.
DATE . 20710072000

L ave hedid lewned Cenlial Gover niment Standling

(OVITTTEN Y e R R e e Lite  Judyement  dated
3.40.2000 SCands modlr led, "

(COPY OF THE ORAL ORDER 15 ATTACHED HEREWLIH)

Wiliness DEVDAITA HADHAV OHARNMADHIKARI, Esquilie Cilef
dalOresald Cilils O5th udy'ﬁl UCL, 2 00u,

Juztlee dal Alimedabad

By Lile Coupt” ,_(k/\
— (D’/‘ \ ' i
~6 W
FOr Depuly Reulstral
firns ddy ul oy 2000

HOte L HlY Wil Siould ve telulied
ULy G LT led wi il Lowerns,
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) : - 1N THE'HIGH COURT OF GUJAéAT AT AHMEﬁARAD
kv | SPECIAL CTVTI APEL TCHT T iy N“‘lghoj Sf-lj?3~__——_—~;¥J£§
' LT —'UNION OF INDIA ' i
: ' Versus 5 o
- GURTA VFiJT . |
opoarance: T N |
MRS SIDDHI D TALATT for Petitioners
MS SM AHUJA for Respondent No. ]
‘‘‘‘‘‘‘‘ ;B;A&—ihéﬁigoﬁilCE PRAODIP KUMAR SARKAR §
Date of Order: 20/10/2000 ;
YORAL ORDER
_ i
I have neard Learned Central Governmant Standing )
Coun%el ApPearing on behaif OT  the petitioner. i.d.
Counseal submitted that there is an error in the Jjudgement
| dated 5-10-2000. Wnile giving facts o7 the case, it is
qubmittad by  the learned Counse] thAat  the Cantral :5 _2
mdminiétrative Tribunal did not direct the Railwéy [
Administration to consider the casa of the paetition Tor
ihe remaining penSionaEy benefits, but the Tribunal has i ?
only obsafvad that  the Railway ‘Administration may “"f é
consider the casa éf the petition Tor the remaining 5?
pﬂn?iona:y benafi.g i necordingly the word "diractedq"
wheravear appears after rhe words "Central Adminisnrative f
’ 1
Tribunal" in the Juacament  of 5-10-2000 shall pea ;
Tubstituted with Ce wWor o "observed", Further, the words : ;
"Addl, Central OV L, étandjng Counsel" shall * pe }
substituted with “he  words "Cantral Govt, Standing | i
Counsel.” Accordingly; the judgement dated 5-j0-2000 3
Stands modifiad. i vé
\ : !
Z20-10-2000 (P.K.Sérkdr, J.)
vinod T80y cabv ‘ *
YROE GOFF O i) 7 1
}/7——;/ : \, U : : APT ’S-‘:f‘,'?ﬂ {JP
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v IN THE HIGH COURT OF GUJARAT AT AHMEDABAD o .
; . I
SPECIAL CIVIL APPLICATION No 10603 of 1999 . <

A

?ﬁq“

For AppfbvaW and Signature:

Hon’ble MR.JUSTICE PRADIP KUMAR SARK | © ,(’—:}/
|
<1, Bhether Reporters of Local Fzoers may be allowsd /’ 1
to ses the judgements? l d |
o \ oo
’ } § . \ 1 - =
Z. To be referred to the Reportes o7 not? \ K~
| \
\

5. Whether Their Lordships wish 1o see the “air copy

of the judgement? § ////////

. v e i ‘ 1 3
4, Whether this case involves a.s.bstantial question : [ M
of law as to Ehe interpretation of the Constitution !
of India, 1350 of any Order wide thersunder?

5. Wnhether it is to be circulated to the Civil Judge?

UNION OF INDIA
Versus )
GURIA VELJI

Appearance: .
MRS SIDDHI D TALATI for Petitioners
MS SM AHUJA for Respondent No. 1

TS TN S S NG SO S G S e G s i (N i s w W n — n  — —n  —————— ———— —— s o———— o — -~ ——

CORAM : MR.JUSTICE PRADIP KUMAR_ SARKAR ‘ : i

. . f / VA'_V v

Date of dec1s1on:'5“/h3/2000 / W an {

5 / : ) “f
CAV JUDGEMENT g \ i

A

b Heard learrn~d co sel Mrs. S.D. félati abpvarfng |
on  behalf of the r,tﬁtj<1er§f/and learned counsel Ms. SM —///i' !
Ahuja appearing on béha?f of the respondent. ‘ Rule, %
learned counsel for the respondent Qaives servica of m !
rule. ‘ .fﬂ ?
2, The Petitioner Union of India (Western Railway) g
challenges the corﬁéctne#s of ﬁhe order passed on .,“ H

" 20-1-1996 by the Presiding( Officer (Central), Labour//4;/' - %
. . . . o ﬁ-- |



SCALI0S0T/ 1938 Judgerent dated 12/05/200 S , 2

Court, Surat, in Special Reéovery Application No. 4 of ~/’/f

g3

1992, The respondent was appointed as a Fitter Gr. J11
on 11-9-1949 in Weste n Railway. He was transferred from

valsad to Nandurbar. On his transfer the respondent did

not vacate his quarte at Valsad. Due to non vacation of
the Railway quarter, Railway avthority started a
¢ partmental procee {ing against him, and in the

denartmental bproceeding charges were proved and the
discip11nafy authority by an order dated 21-5-1983
terminated the services of the respondent. The

respondent, being aogrieved, filed a departmental appeal

which was }ejected by the appellate authority by .an order -

dated 3-3-1984. Thereafter the respondent filed Revision

Application on 4-12-1385, and the reviewing authority
dismissed the revision app]icatioﬁ filed by the

respondent. Thereafter the Railway administratioh by

letter dated 17-7-1985 'communicated to.the respondent - :

about dismissal of the, revision application. After

:l
'

termination of tra services of the respondent on

21-5-1983, and after disposing of the review application:

in 1984, the :re:pondent did not take any steps.

cubsequently the res ondent filed an ’app1ication_ before |

‘ne Central Admin trative Tribunal in.the year 1987,
whfch was registerecd as O.A. No. 496 of 1987. The
Centra1 Administra:ibe\ Tribunal by 1its order dated
23-4-1990 dismissed the petition of the respondent.
However, the Tribunal, considering the facts of the case
directed the Railway authority to consider the case of
the petitioner. The Divisional Railway Manager by his
order dated 10-12-1991 ~  informed the Central

Administrative Tribuhé1 that the case of the petitioner

‘has been closed after rejectidn.of the review application

.7/_
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SCA/10603/1998  Judgenent dated 12/30/2000 - | 3

L &

cases fi]ed hefore the Appe]]ate'authority and before the
Central Administrative Tribunal, the responﬁent
ultimately filed & application before the Presiding
Officer ' (Central) ' d Labour Court at Surat for recovery
of remaf&ing 1/3 rd. of his ‘pension and pensionary

cenefits under section 33-C (2) of the Industrial

Cisputes Act. The tabour Court by its judgment & order

dated 20-1-1996 ¢ rected the authority to pay an amount

of Rs.85,048/- being the difference of pensionary amount.

Having fé?t aggrieved by the order of the Labour Court,

filed by the reéponcent. quhg unsuccessful in all the“////

'EE::

- the petitioner f{"ed this present petition for guashing

benefits to the respondents. It is also submitted *that,:

the order of the Labour Court. The respondent filed
counter af%idavit, wherein it has been stated that the

Central Administrative Tribunal has passed an order that,' 

the offence committed by the respondent is not serious in

nature and therefore, directed the Railway administration

to consider and pay the balance of 1/3 rd. of pensidna?y

since the petitioner'did not pay the aniount as per :the

order of the Centra' Administrative Tribunal, respondent

8 approached the . bour Court by filing an app11cation'

nder section 33-C (2) of the IndUstrié] Disputes Act;
“34 the Labour Coirt has correctly 'directed ‘ tﬁe
petitioner to pay tﬁal palance 1/2 rd. pensionary
benefits to the respmnéent. It is alsc stated that the
Pension Rules of the Railway administratfcn do not debar
a person from get@ing full pension even after he is
dismissed or remover from the service. Learned Addl.

Central Government Standing Counsél Mrs.  Talati has

submitted that the Labour Court has committed an error in

entertaining the application of the respondent fiélf////f

e
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SCA[13603/1999 Judgemént dated 12/09/2000 ) 4 A .

“under section 33-C (2) of thé Industrial Disputes Act.\///}
Learned counsel su mitted that the services of _the ¥4i
respondént was terminated by an orcder of the appointing | W '
authoriﬁy‘on 21-5-1983. A The respondent filed |
departmehta1 appeal which was rejected and ultimately the

respondént filed a raevisiocon app11catﬁon which was also

~ajected by the rnfiewing‘ authority. Learned Add1.
Cantral Govt. stending counsel accordingly submitted ﬂ
that, after the dscision 1in the appeal and the review \
appiication,vthe cacn of the réspondent has been closed.

It is also submitted by learned counsel for the 'j

.pétﬁtione% that, according to Rule 309 and 310 -of  the - §. i
Pension Ru]es, it is clearly provided that, in case of an .fi
employee who has becn dismissed or removed from service,{f"af;
he is not entitled tc more than 2/3 ‘rd. pehsioh and  ‘ v
pensionary benefits. Léarned counsel accordinq]y‘

submitted that, it 1is ./ an admitted . fact that . the.

D

respondent was terminated from‘service in a disciplinary
proceseding and the cjjer”éas reached its finality after i
the appeal  and the revision application was dismissed. g

Tt is also submittel thet the Central Administrative B

ribunal also disiissed the petition and the respondent

sspondent by an ordsr deted 23-4-19S0 - in O.A. No.

I
e

496/87. However +tnhe. Central Administrative Tribunal
ijirected the authoritfbs to consider the review }

N !
application filed bt~/ the respondent. - Learned counsel ¢¢

also submitted that, in view of the fact that the review

application has already been decided and communicated to |

-

the respondent by letter, there is no scope to reopen the f
case of the respondent. It ~is further submitted- that
‘unless the order of termination is set aside, there is no

"scope to pay full pensionary benefits to the respondent/k//k




SOA/10603/1999  Judgementrdeted 12/03/2000 : B o R
xQnder Rg]e 303 and © 0 of the 'Pensﬁon Rules. Learned‘/// |
. counsel further su.mitted that, Heither the Railway ﬁéj

adminigtration nor Central Administrative Tribunal t

quashed“the order of términation of the respondent, and ;

thereforez accordinag to the Pensioh Rules he 1s not t-
entitled to more tian 2/3 rd. /"of the pension and ; -
pensionéry benefits. Learned counsel also submitted that x
raither the offence ~ommitted by the respondent is of . ﬂ%

, :
_tachnical nature ncr the Central Administrative Tribunal i
has held_in its jucomnent that the offence committed by
the present respondent 1is technical in nature, and
‘therefore, the Tribunal has . directed thelA Railway
administratjon to consider the case of tha respondent an
. J/&@ pay him the balance 1/3 rd. pension and pensionary* -ﬂEvi
benefits. At this stage, I haﬁfg;amihed the order passed ,/9’<\M

by the Central Administrative Tribuné1 in O.A. Nq. 496 |

of 1987 on 23-4-1990."6n a perusal of the Jjudgment ‘&;J//-»'

‘ordér, it does not appear that the Central Administrativé‘f W T L

TribunaT has direcced the Raiiway administration t; pay

balance 1/3 .rd. penéion and pensionary benefits to ,the ﬁgnh
raspondent. The Central Administrative  tribunal &
~ismissed the pekwnion on the ground of 11mitat1¢n.‘ ‘
=owever , Central Administrative Tribuha1 directed'thér
Railway administration to consider the. case of -tﬁe
petition for the ';Eemaining . pensio&ary .benefits.
Therefore, it is evident that the Central Administrative HEQi

Tribunal did not incerfere with the termination order of .

the respondent.

The next point ugipuLed‘ by the Addl. Central
Govt. Standing counsel Mrs. Talati is, that the Labour

:Court should not nave entertained the Special Recoveii///w

>




SCA/%OBOS/f999 - Judgement dated 12/09/2000 . 6 ’)(:/> e

¥ Application filed by the respondent. It is submitted b

i ‘ that the scope of inguiry and decision under section 33-C y
(2) of the Industr1a1 Disputes Act 1is 1limited to-

J/(‘J"‘u-/’ j.——-’"
Cbrtainu)the] admissib?e amount as per the settled
position. It is Turther submftted that the Labour Court

nas no Jurisdicticn to interfere with the order of i

termination while deciding an application under section

n 33-C (2) of the Industrial Disputes Act.  There is. M |
sufficient force in the submission of the learned counsel -/

, : _ |

for the petitioner. In the instant case the dispute l

regard1ng termination of service of the respondent had

not been referred under section 10 of the Industrial T

Disputes Act. The respondent has f1jed an app1ﬂcdt1on
_; under sedtion 33-C (2) of the Industrial b1sputes Act, ﬂfﬁ
and therefore, the Labour Court should have considered Mt e L
whether as per Rule 309 and 310 of the Pcns1onary Ru1es

the respondent is entitled to fu11 pension and pens1onary

benefits. In an apv11cat1on under sect1on 33 C (2)'4of’

the Industrial Disputgs Act, there is no scope f;r the

i

Labour Court to intaorfere with the order of termination: -ﬂﬂ -
passed: by the autnority, which has reached its finality.
consequently I am o the view that the Labour Court has

:xceeded its juric iction while deciding the application 4

filed under section 33-C (2) of the Industrial DiSputes

Act, e

= | B

" Learned counsel for the respondent however

;~ f ‘submitted that the Central Government Pension Rules do
not debar a terminated or dismissed employee from getting )
full pension. Learned counsel for the respondent j
submitted that the Central Administrative Tribunal and J

3 : : the Labour Court have correctly decided that the J/;ng'

o
o T
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SCA/10803/1999 Judgement dated 12/09/2000

%

b

»

respondent is entit ed to get full penswon and pens1onary,///

benefits. In this regard it 1is necessary to §ee EE M,

prov1s1ons of Rule 209 and 310 of the Pension Rules,

which are reproduced beTow:—
" 309. romoval  or dismissal from service - NoO o
pensionary benefit may be granted to a Railway ' ;3
sefvant -y whom the penalty of removal or - E;;ul
dismissal from service 1is ‘imposed; but to a st

Railway servant so 'removed or dismissed, the
authority ho removed or dismissed him from

éerv1ce nay award‘ compassionate . grant(s) ' ?f'
gorrespond?.g to ordinary ératuiﬁy and/or |

death~-cum-rctirment gratuity-, and/or . EB“’

allowances-corresponding to'-ordinary pension-, Ak
‘when' he s deserving of special considération;
provided that the compass1onate grant(s) and/of
allowance awarded to such a Ra11way servant sha11' 4
not exceed two—*h1rds of the pensionary benef1ts

which woulc have been adm1sswb1e to him if he had 'ﬂﬂ-:
retired;on medical certificate. : & i
" 310. Para 309 vests the ‘offiCer 'removing Jbr - }
dismissinc the railway servant from service with |
an absolute d{écretion to grant or not to award |
any compascionate grant(s) and/or allowances, the Hf”
only restriction being that, if awarded, it shall - e
not exceec the maximum of two-thirds of the R
pensionary benefits that would be admissible toO
the Railwcy servant concerned on retirement on _i
invalid gratuity/pension. Each caso has Lo be

considered on its merits and a conclusion has to;///ﬁg



- o oy SCA/106803/1999 Judgement dated 12/09/2000 8 » \¢7;, :@

R4
be reached on the guestion whether there were any/f//

N
i such extenuating features 1inthe case as would tBV

£
b=

make the punishment imposed, though it may have' |
‘been necessary in the interests of Government,
;\undu1y hard on the individual. 1In considering
this question it has been the practice to take , - |
into acco.nt rot only the grounds on which the |
ja railway servant was removed or dismissed, but 5{: {
~also the <ind of service he has rendered.  Where wi
it can be 1egitimateiy inferred that the Railway ‘
servant’s service has been dishonest there can
seldom be any good case forix award  of : s
_compassionate grant(s) rand/or allowances.
ﬂ | : ' Poverty is not an essential condition precedent 'BE“'
to the award of compassfdnate grant(s) and/or
allowance, but  special regard s .also
occasionally paid to the fact that the.Rafjway.
servant has a,wife and ch11drén dependenﬁ upoﬁ "
him, thoucn this factor by itself is not, except,

1 perhaps, inthe most exceptional circumstances, A

%

sufficient for the grant of compassionate W

'grant(s) and/or allowance.”

On a bare »erdsal of the aforesaid provisions, it

o is evident that in case of removal or dismissal from ﬁi }
.t - |

B service of a Rcilway servant the maximum pension and ]
pensionary benefits available is limited to 2/3 rd. of
the full pension. While granting even 2/3 rd. portion
of the pension and "pensionary. henefits the competent v///Vﬁ

. o 1 oA e

authority is required to decide each case, It " is gz

- --

therefore evident from the -aforesaid provisions of Ru]e\///iﬁ
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admiésib]e to a ¢ smissed or terminated Railway servant.
Whether a dismigsed_ or terminated Railway servaﬁt wili
get 2/3 rd. pens . on or less, that has to be examined and
decided by the coipetent authority. 1In a grievous nature
of an offence the Railway administration can even grant

less than 2/3 rd.

benefits. In the instant case it is not disputed that

the respondent was dismissed from service. 1in a
disciplinary precc 1ing by an order of the appointing
authority on 21-.-1982 and that order of termination

reached- its fina?3ty with the rejection of the appeal and

part of the pension and pehsionary

revision filed by the respondent. The petitioner has

granted 2/3 rd, of pension and pensionary benefits to -

the respondent which is the maximum limit under Rule 309

and 310 of the Pension Rules.. The Labour Courtibx;its
Judgment and order dated 20-1-1996 1n: Specia1A‘RecoQ§ry
Application No. /92 directed the pefitioner to‘péy thé
rémaihﬁng 1/3 rd. pension and pehsionary benefits.amount
.to Rs.85,046/- to the respondent. If‘the aforesaid order
of the Labour Court is a’ lowed to‘stand, then, this will
have the effeéi of  quashing the order of terminat1on
»assed by the Railway administration which reéched its
”1na11£y and also such payment will be %n contravention
of the provisions o’iéuje 309 and 310 of the Pension

Rules.

Learned coun

7]

el for the respondent draws my
attention to the provisions of Rule 311, 312 and 314 of
the pension Rules. But on a berusal of the aforesaid

rules it appears that_ihose rules cannot be applicable in

. 5@

® ; » 5
309 and 310 tha- 2/3 rd,. pension 1is not_automatica?]y/pz/

o

g!zi‘

e
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1
" the case of the respondent. Having regard to the facts~5/// “
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circumstances of the case, I am of the view of that the,///

.}
order 6f the Presiding Officer (Cenﬁra]) 2nd Labour Court ﬁi‘
at Surat passed in Special Recovery Application No. 4/92
on 20-1-1996 cannot be allowed to stand. Accordihg1y the
said judgment & award of the Labour Court at Surat is
quashed and the petition is accordingly allowed. Rule
made absolute. However I make no order as to costs. It

ppears that the oetitioner has deposited a sum of

p==

2s8.96,611/- 1in the Registry of this Court, as per order
of this Court on 3-5-2000. The Registry is directed to

refund the amount to the petitioner immediate1y;,/"

s L et

Dt: 5 -{-2000 | - ( P.K. sarkar, J / [f
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