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3.A./496/87 

Shri Gurai Vaiji, 
Ex. Fitter, 
C/o.Vijay Guria 
East Railway Yard, 
uarter No. 519, 

Near W.Railway Running Room, 
Valsad. 	 S 	 ... Applicant 

Versus 

General Manager, 
es tern Railway, 

Churchga te, 
Bombay. 

Diviional Railway Manager, 
Bombay Division, 
Jestern Railway, 
Bombay Central. 	 ... Respondents 

Corarn : Hon'ble Mt. P.H.Trivedj : Vice Chairman 

Hon'ble Mr. Ti. Dharrnadan : Judicial Member 

OPALORDER 

Date S 23-04-1990 

Per ; Hon'ble Mr.P.H.Trivedi : Vice -.hairman 

Neither the petitioner nor his advocate present. 

The petitioner has been removed from service on 21.5.1983 

and he has vacated his quarter on 3.12.1984. The inquiry 

which resulted in his removal from service was made on 

the charges)were based upon misconduct for not vacating 

the tuarters. The appeal of the petitioner has been 

rejected. The case is barred by limitation although the 

question was allowed to be argued after admission of the 

petition. There is no doubt that both in terms of the 

date of vacating the quarter and in terms of the disposal 

of the appeal dated 3.3.1984, the case is barred by 

limitation. The petitioner's petition dated 18.11.1986 

to review the impugned order of punishment on grounds of 

mercy is awaiting disposal as intimated by let t:er dated 

2.7.1987. It is seen that the petitioner has perhaps 

b now already retired as the has made a statement in his 

representation dated August, 1986 that he was to retire 

. . 2. . 



in next month. 

The petitioner has not been allowed 1/3 of the 

perisionary benefits.n view of the petitioner being a 

member of the scheduled caste and the charges against 

him which were inquired into were only for non vacating 

of the quarter which, if at all, is a misconduct only,  on 

technical grounds there is a good case for the respondent 

to consider the petitioner being allowed full pensionary 

benefits without any deduction on account of the punishment 

of the removal having been imposed upon him. It is 

observed that the competent authorities 	should address 

themselves to this question and take a sympathetic 

decision in the background of the facts of this case, in 

disposing of this review petition which is awaiting decision. I 

With this observation we do not find any good 

ground for interfering with the impugned orders. No 

order as to costs. 

A. 

/Yr1  

N.Dharmadan' 
Judicial Member 

P.H.Trjvedj 
Vice Chairman 

a • a. bha t t. 
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IN THE H14 COURT OF GUJARAT AT AHMEOARAD 

	

~;PFCTAI (.TVT 1 hpc: TQ"T TON No i,( 	of ----------------------------- 
IINTI)N OF. .TNOr 

Versus 
GURTA VFI Jr 

Appearance: ------------ 
MRS S IDDHT 0 

TL.Tj for Petitioners v 	vj HUjA for Respondent No. 

	

(:ORAM 	
K(Jf1AH SARKMf 

Date , Order: 20/10/2000 

ORAL ORDER 

.T 	
have neard i earned central iovernrnenr t.andj n 

1ounse 
 

aPPearing on beh..f of the peti tinner. 	.d. 

Counse i suhnij tt.ed that the,s an error in the judqemen. 

	

ured 5-iQ000 	While giving Tacts OT the 

s.Jhmjtt.ed by the learned Counsel that the Central 
udm.injstrave 	

Tribunal did not di rect the Railway 

rn.injst.raon to cons.i.der the case of the petition for 

the refflfling pefl.frnary henef,s but. the Tribunal has 

ony observed that the 
Railway dminjstratn may 

ronsidet the cw4e i 
of 	the peti lion for the rerr:a ni ng 

Han i Ofl: i y 	i 	i nJ y 	the word 	Cli recr.e 
wherever appear 	fter one words '(;entral Administrative 

Tribunal in t; 

	

juainment of 5- LO-?occ, 	shall 	he 
uh';t .i t.ut.ed wi. th 	ie wo i 	

Further, the wocdy 
"ddl 	Central 	invt. 	atandj ng Odunsel 	shal 1 he 
subst.jt,(t,Cd with 	•:.h 	wnrc 	Central 	Govt. 

ccordjigy' the judgetriet dated 5-iO-2000 
't.-nj- modified 

20-107000 	
(PKSarkar, J. 

vinod 	 laua cap 

T-if 	. 



IN THE HICH COURT OF GUJARAT AT iH'FiAbAD 

SPECIAL CIV.L APPLICATION No 10603 of 199 

For Approval and Si'nature: 

Hon'ble MP.JUSTICE PRA)IP KUMAR SAR 

	

&ir 	eoortrs of Lc•ci 11 	nay 	allcsC 
to see the udgeents? 

To :e rafsrred to the Reporte- 	not? 

het:ner Their Lordshis wit' 	see the air copy 
of the ludieen 

	

4. Whether this case involves aostantia question 	: 
of law as to the interpretation cF the Costitutioi 
of India, 1g50 of any Order 	tnsreun.i? 

	

5, whether 	it is to be circulated c the Clil Judge? 

----------------------------------------------

UNION OF INDIA 
Versus 
(URIA VELJI 

Appearaflce: 
MRS SIDOHI D TLATI for Petitioners 
MS SM AHUJA fo Respondent No. 1 

CORAM 	7 .JUSTTCEPRADiPKUMAflSAflKAR 
1 

D':e of decision: •:/\/2000 

CAV JUDGEMENT 

Heard lean d Co sel Mrs. S.D. Talati apptaring 

on behalf of the r titi er(and learned counsel M. SM 

Ahuja appearing on behaTf of the respondent. 	Rule, 

learned counsel for the responcent waives servic: of 

rule. 

2. 	The Petitioner Union of India (Wetern Railway) 

challenges the corrèctneos of the order passed on 	-- 

20-1-1996 by the Presicing Officer (Central), Labour— 

L. 



S C t,11ti o 5o3/ i 93 	Judgement 	dated 	12/02/2000 	 2 

Court, 	Surat, 	in 	Sp cia] 	Recovery AcplicatiOfl No 	4 of 

1992. 	The respondent was appointed as a Fitter Gr. 	III 

on 11-9-1949 	in Weste 'n Ralway. 	He was transferred from 

Valsad to 	Nandurbar. 	Onh.is transfer the respondent did 

not vacate his quartc 	at Valsad. 	Due to non vacation of 

ts 	Railway 	quartE 	Railway 	authority 	started 	
a 

c:artmenta1 	procE-Iinq 	against 	him, 	and 	in 	the 

cartmental 	oroneeng 	charges 	were 	proved 	and 	the 

dsciplinary 	authority 	by 	an 	order 	dated 	21-5-1983 

tormi nated the 	serv 	es 	of 	the 	respondent. 	The 

rospondent, 	being argrieved, 	filed a departmental 	appeal 

which was rejected by the appellate authority by : 	 order 

dated 3-3-1984. 	Therafter the respondent filed Revision 

Application on 4-12-1)85, 	and 	the 	reviewing 	authority 

dismissed 	the 	re 	sion 	application 	filed 	by 	the 

respondent. 	Thereafter 	the 	Railway 	administration 	by 

letter 	dated 	17-7-1985 	communicated 	to the respondent 

abou.t dismissal 	of 	the, 	revision 	application. 	After 

termination 	of 	ts 	services 	of 	the 	respondent 	on 

21-5-1983, 	and after 	disposing of the review 	application 

1984' 	the 	r.. pondert 	did 	not 	take 	any 	steps. 

ibsequently 	the 	re.,. 	)ndenr, filed 	an 	application 	before 

e 	Central 	Admin 	tatve 	Tribunal 	ih .the year 	1987, 

iich was registerec asO.A. 	No. 	496 	of 	1987. 	The 

Cc;ntral 	Administrie 	Tribunal 	by 	its 	order 	dated 

23-4-1990 	dismissed 	the 	petition 	of 	the 	respondent. 

However, 	the Tribunal, 	considering the facts of the case 

directed the Railway authority toconsider 	the 	case 	of 

the petitioner. 	T'o 	Divisional 	Railway Manager by his 

order 	dated 	10- 2-1991 	infonteC 	the 	Central 

Administrative 	Trib:.nal 	that the case of the petitioner 

has been closed after rejection of the rev.iew application 
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7 
filed by the responuent. Beig unsuccessful in all the 

cases filed before ihe Appellate authority and before the 

Central Administrative Tribunal, the respondent 

ultimately filed 	application before the Presiding 

Officer (Central) id Laiour Court at 3urat; for recovery 

:f remaining 1/3 r. 	o 	his pension and pensionary 

benefits under uction 33-C (2) of the Industrial 

Lisputos Act. The abour Court by its judgment & order 

dated 20-1-1996 t r'ected the authority to pay an amount 

of Rs.85,046/- beinc. the difference of pensionary amount. 

Having felt aggrievd by the order of the Labour Court, 

the petitioner fi 3d this present petition for quashing 

the order of the Lab:um Court. 	The respondent filed 

counter affidavit, wherein it has been stated that the 

Central Administrative Tribunal has passed zin order that 

the offence committed by the respondent is not serious in 

nature and therefore, directed the Railway administration 

to consider and pay t 	balance of 1/3  rd 	of pensionary 

benefits to the resondrts. It is also submitted ;hat, 

since the petitione- did not pay the af1ount as per the 

i. der of the Centr. Administrative Tribunal, respondent 

s approached the 	bour Court by filing an application 

der section 33- 	(2) 3f the IndUstrial Disputes Act; 

the Labour C: rt hs 	correctly 'directed 	the 

petitioner to 	pay the nalance 1/3 ra. 	pensionary 

benefits to the respindent. It is also stated that the 

Pension Rules of t 	Railway administration do not debar 

a person from gettin 	full pension even after he is 

dismissed or remove 	from the service. Learned Addl. 

Central Government St;ndin3 CounsCi Mrs. 	Talati has 

submitted that the Lbour Court has committed an error in 

entertaining the 	olication of the respondent field 
10.  

c'. 



U0110 /199 	Judgiet dtei 1 	9/9000 	 4 

under section 33-C (2) of th 	Industrial Disputes Act. 

Learned counsel s mittod that the services of the 

respondent was termLiated by an order of the appointing 

authority on 	21- 1933. 	The 	respondent 	filed 

departmental appeal hich was rejected and ultimately the 

respondent filed a rovisicn application which was also 

	

ejected by the r ilewing authority. 	Learned Addi. 

Cntral Govt. 	Sta iing counsel accordingly submitted 

tiat, after the cicisiori in the appeal and the review 

application, the CEi) of the respondent has been closed. 

It 	is 	also subp tted by learned counsel for the 

petitioner that, according to Rule 309 and 310 of the.  

Pension Rules, it is clearly provided that, in case of an 

employee who has b. n dismissed or removed from service, 

he is not entited ti more than 2/3 rd. 	pension and 

pensionary benefits 	Learned 	counsel 	accordingly 

submitted that, it is an admitted fact that tne 

respondent was ternHnated from service in a disciplinary 

proceeding and the 	ieri as reached its finality after 

iheappeal and tn rov;ion application was dismissed. 

is also submitt: 	t,ht the Central Administrative 

ibunal also dic. ssed the petition and the respondent 

spondent by an orcr d.ted 23-4-1990 in O.A. 	NO. 	
.• 

-96/87. 	However 	ie. Central Administrative Tribunal 

directed the authities to consider the review 

application filed 	the repondent. 	Learned counsel 

also submitted that, in view of the fact that the review 

application has already been decided and communicated to 

the respondent by le;ter, there is no scope, to reopen the 

case of the respondent. it is further submitted that 

unless the order of termination is set aside, there is no 

scope 	pay full nensionary benefits to the resonden,,71 
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under RU1C 309 and 0 of the Pension 	Rules. 

counsel 	further 	nit.tc,d 	that, 	neither 	the 	Railway 

administration 	nor 	Central 	Administrative 	Tribunal 

Quashed 	'the 	order of termination of the respondent, 	and 

therefore, accordin: to 	the 	Pension 	Rules 	he 	is 	not 

entitled to 	more 	an 	2/3 	rd. 	of 	the 	pension and 

ensionary benefits. 	Learned counsel 	also submitted that 

iither the offence 	ommitted by 	the 	respondent 	is 	of 

h4i 	tiir 	- r 	the Central 	Administrative Tribunal 

has held in its juc::,ent that the offence committed by 

the present respondent is technical in nature, and 

therefore, the TriDunal has directed the Railway ,,  

administration to consider the case of, the respondent an 

	

pay him the balance 1/3 rd. 	pension and pensionary 

benefits. At this s;age, I had examined the order passed ..- 

by the Central Admi istrative Tribunal in O.A. No. 496 

of 1987 on 23-4-1990 	n a perusal of the jud9ment &- 

order, it does not aopear that the Central Administrative 

Tribunal has direced the Railway administration t. pay 

balance 1/3 rd. pnsion and pensionary benefits to the 

espondent. The Central Administrative tribunal 

rismissed the peton on the ground of limitation. 

wever, , Central /\dmu istrtive T(utd1 directed the 

ailway administr& on to consider the case of the 

petition for tho maining pensionary benefits. 

Therefore, it is ev lent that the Central Administrative 

Tribunal did not inerfere with the termination order of 

the respondent. 

The next po n 	ci t 	y itLd b 	 n y 	the Addi . Cetral 

Govt. Standing couoei Mrs. Talati is, that the Labour 

Court should not 	ave entertained the Special Recover 

/ 
) 

Learned 
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Application filed by the resondent. 	It 	is 	submitted p 

that the scope of 	nquiry and decision under section 33-C 

(2) 	of 	the 	Industrial 	Disputes 	Act 	is 	limited 	to -' 

ascertai n,~A, via, 	admissible 	amount 	as 	per 	the 	settled 

position. 	It is 	urther submitted that the Labour Court 

has no 	jurisdicticn 	to 	interfere 	with 	the 	order 	of 

termination 	while 	deciiing an application under section 

33-C 	(2) 	of 	the 	ridustrial 	Disputes 	Act. 	There 	is. 

sufficient force i' the submission of the 	learned counsel 

for the 	petition. 	In 	the 	instant case the dispute 

regarding terminaton of service of 	the 	respondent 	had 

not 	been 	referrer 	under 	section 	10 of the Industrial 

Disputes Act. 	The respondent has 	filed 	an 	application 

under 	section 	33-0 	(2) of the Industrial 	Disputes Act, 

and therefore, 	the _abour Court 	should 	have 	considered 

whether 	as 	per RLe 309 and 310 of the Pensionary Rules 

the ,respondent is € 	titled to full 	pension and pensionary 

benefits 	In an apnlication under section 	33-C 	(2) 	of 

the 	Industrial 	Di 	put•u 	Act, 	there 	is no scope fDr the 

11 Labour Court to in:rfere with the order 	of 	termination 
U 

passed 	by the aut- 	rity 1 	which has 	reached 	its finality. 

onsequently I am c 	the view that the Labour 	Court 	has 

xceeded 	its jur 	icticn while deciding the application 

iled under sectic 	32-C 	(2) 	of the 	Industrial 	Disputes 

Act. 

lip 
Learned counsel for the respondent however 

submitted that th 	Central Government Pension Rules do 

not debar a terminaucd or dismissed employee from getting 

full pension. 	Leirned counsel for 	the 	respondent 

submitted that th 	Central Administrative Tribunal and 

the Labour Court nave correctly decided that the 
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respondent is entited to gt full pension and pensionarY 

benefits. 	In ths regard it is necessary to 
§eG 

provisions of Rule 09 and 310 of the Pension Rules, 

which are reproduce' below:- 

309. 	uova1 	or dismissal 	from service - No 

perslonarY 	)onOf il t may be granted 	to 	a 	Railway 

servant 	whm 	the 	penalty 	of 	removal 	or 

dismissal 	forn 	service 	is 	imposed; 	but 	to 	a 

Railway 	servant 	so 	removed 	or 	dismissed, 	the 

authority 	ho 	removed 	or 	dismissed 	him 	from 

service 	ay 	award 	compassionate 	grant(s), 

corresponc 	g 	to 	ordinary 	gratuity 	and/or 

death-cum-r.tirrnent 	gratuitY-, 	and/or,  

allowances-corresponding 	to 	ordinary 	pension-, 

when 	he 	is 	de3erving of special 	consideration, 

provided th kt the compassionate 	grant(s) 	and/or 

allowance Li4arded to such a Railway servant shall 

not 	exceed twc-thirdS of the pensionarY b€nefits 

which wou1c 	have been admissible to him if he had 

retired or 	nedical 	certificate. 

310. 	309 vests the 	officer 	removing 	or • 

• dismissin 	he 	railway servant from service with 

an absolute dicretion to grant or not 	to 	award 

any compasHonate grant(s) and/or allowances, 	the 

only 	restrotion being that, 	if awarded, 	it shall 

not 	exceec 	the 	maximum 	of 	two-thirds 	of the 

pensioflary 	bnetItS 	thst would 	bt 	ctdtfllsbiblu 	to 

the 	 servant 	corcerned on retirement on 

inval id 	grtuIty/purlluI. 	LtLh 	ca.o 	hLtS 	to 	bu 

consider6- 	on 	ta mtrits and a conclusion has 

2 
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he reached on the question whether there were anyy 

such oxtermating features 	inthe 	case 	as 	would 

make 	the 	punishment imposed, 	though it may have H 
been nece:ary -. n the 	interests 	of 	,Government, 

unduly hari 	on 	the 	individual . 	In considering 

this queston it has been the 	practice 	to 	take 

into 	accc: nt 	rot 	only the grounds on which the 

railway srvant was 	removed 	or 	dismissed, 	but 

also the 	ind of service he has rendered. 	Where 

it can be legitmately inferred that the 	Railway 

servant's 	service 	has 	been dishonest there can 

seldom 	he 	any 	good 	case 	for 	award 	of 

compassiontte 	grant(s) 	and/or 	allowances. 

Poverty i 	not an essential 	condition 	precedent 

to 	the 	award 	of 	compassidnate grant(s) and/or 

allowance, 	but 	special 	regard 	is 	also 

occasiona 	y 	paid 	to 	the fact that the Railway 

servant ha3 a'wife and 	children 	dependent 	upon 

him, 	thoLç 	ts factor by 	itself 	is not, 	except, 

perhaps, 	inthe 	most 	exceptional 	circumstances, 

sufficie 	for 	the 	grant 	of 	compassionate 

grant(s) 	)d/or- 	allowance." 

On a bare )rtsa1 of the aforesaid provisions, it 

is evident that in case of remova1  or dismissal from 

service of a F lway servant the maximum pension and 

pensionary benefil.s available is limited to 2/3 rd. 	of 

the full pension. 	While grantinc even 2/3 rd. portion 

of the pension and pensionary benefits the competent 

authority is reaLr-ed to decide each case 	It is 

therefore evident from the aforesaid provisions of Ruley 

c 

H 	.- 
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3O 	and 	310 	tho 2/3 	rd. 	pension 	is not automatica1ly '' 

admissible to a a smissed or terminated Railway 	servant. 

Whether 	a 	dismi:sed or terminated Railway servant will 

get 2/3 rd. 	penc on or less, 	that has to be examined and 

decided by the cc petent authority. 	In a grievous nature 

of an offence the Railway administration can 	even 	grant 

less than 	2/3  dart of the pension and pensionary 

benefits. 	In the instant case it is 	not 	disputed 	that 

the 	respondent was 	dismissed 	from 	service 	in 	a 

disciplinary prec ing Ly 	an 	order 	of 	the 	appointing 

authority 	on 	21- 19 	and 	that 	order of termination 

reached-its finality with the rejection of the appeal and 

revision filed by the respondent. 	The 	petitioner 	has 

granted 2/3 	rd, of pension and pensionary benefits to 

the respondent whih is the maximumlimit under Rule 	309 

and 310 	of 	the 	Pension Rules. 	The Labour Court by. its 

judgment and order dated 20-1-1996 	in 	Special 	Recovery 

Application No. /92 directed the netitioner to pay the 

remaining 	1/3 	rd. penion and pensionary benefits amount 

to Rs.85,046/- to the respondent. 	If the aforesaid order 

the Labour Court is alowed to stand, 	then, 	this 	will 

- ave 	the 	effect f 	quashing 	the order of termination 

iassed by the Rai ty 	adtjinistration 	which 	reached 	its 

inality 	and 	also such payment will 	be 	in contravention 

Df the provisions as Rule 309 	and 	30 	of 	the 	Pension 

Pules. 

Learned 
	c c ,%- nnel 	for 	the 	respondent 	draws 	my 

attention to the provisions of Rule 311, 	312 and 	314 	of 

the pension 	Rules. But 	on a perusal of the aforesaid 

rules 	it appears thEt those rules cannot be applicable in L 

the case of the resoondent. Having regard to the facts 

H 
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circumstances of th: case, I am of the view of that they 

order of the Presicng Officer (Central) 2nd Labour Court 

at Surat passed in Special Recovery Application No. 4/92 

on 20-1-1996 cannot be allowed to stand. Accordingly the 

a1d judgment & .:ward of the Labour Court at Surat is 

u;hed and the pet tion is accordingly allowed. 	Rule 

'ade absolute. 	H,ever I make no order as to costs. It 

ppears that the 	etitioner has deposited a sum of 

s.96,611/- in th Registry of this Court, as per order 

of this Court on •3--2000. The Registry is directed to 

refund the amount 	the petitioner immediately 

Dt: 	-; 1J-2000 

/vgn 
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