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Shri Rajendrasinh J. Wala, 
Oio. Block A/9, 
Ravidari Eadhavi's House, 
JAMNAGAR - 361 002. 	 • APPLIC?NT 

Pathak.) 

VS 

1. 	Union of India, Through 
The Collector, 
Customs & Central Excise Dept. 
RAJKOT. 

2, 	Asstt. Collector of Custom, 
Vijay Ehavan, 
JAMNAGAR 	 : PESPOENTS 

(Advocate : Shri M.R. iaval for 
Shri P.M. Raval) 

JUDGE ME NT 

O,A.No.459 of 87 
Date: 

Per : Horx'ble Mr. R.C. Bhatt 	 : Judicial Member 

This application under Section 19 of the Administrative 

Tribunal Act, 1985, is filed by the applicant who was working as 

Ihalashi- daily wager under respondent No. 2 Asstt. Collector 

of Custom, Jamnagar, since 1983, challenging the order of ter-

mination of his service dated 13th April, 1987, passed by 

Superintendent Custom, Jaranagar as illegal, invalid, and 

inoperative. It is alleged by the applicant that he was called 

for interview by respondent No. 2 for the post of Sea- man 

Grade II, vjde letter dated 26th October, 1981, produced at 

annexure A, that he was selected and was posted as Sea -man 

grade - It, vide order No. 11/3-21/82 in the then pay scale 

260- 400 from 15th May, 1982. It is alleged by the applicant 

that inspite of his appointment, the respondents have 

found out a device by which the applicant was given orders of 

appointment for 40 days duration which amounts to change 

in condition of services, and on every 40th day a break for 

a day or two was given to him. It is alleged by the applicant 
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that this action of the respondents giving artificial break 

was totaly arbitrary and the respondents action to treat the 

applicant as daily wager at Rs. 8/- per day was also 

illegal, as his scale of oay was Rs. 260-400/-. It is 

alleged that there cannot be less salary for the same post 

and the action of the respondents in giving artificial 

break to the applicant and also not givinj scale of pay 

was discriminatory aria violative of Article 14 & 16 of 

the Constitution of India. It is aLleged that artificial 

break was given with a view to deprive him of the barief it 

~ 40 	 available to the regular ernoloyee. It is alleged by the 

applicant that he kxx has put continuous service of about 

41-2, years without actual break in service. According to the 

apolicant, Article 14 & 16 of the Constitution of India has 

given right to euality and e4ual protection of law and Sirri_ 

larly situated employees cannot be discriminated is such 

fashion to exploit them, by giving a label of daily rated, for 

years. It is alleged that Article 39 (C) Cast duty on the 

state to see that there should not be "hire & fire" or "nick 

and choose" policy for similarly situated emoloyees. It is 

alleged that though the apalicant was oertcrming the duties 

a sea-man, grade- II, he was deprived of the time scale of pay. 

It is alleged that the respondents have also violated the 

provisions of the Industrial Disputes Act, that the resoondents 

is an "Industry" within Section 2 (J) of the Industrial Disputes 

Act, 1947, and the applicant is a ft "Workman" under Section2 (S) 

of the Industrial Disputes Act, and the services of the 

amelicant cannot be terminated without coirpling with the 

provisions of Section 25 -F of the Industrial DjsDutes Act, 1947. 

2. 	The applicant has prayed that the impugned orderof 

termination annexed at annexure A-i dated 13th April , 1987 



be held, illegal, invalid and the same be quashed, as the ft 

said order was made without following the proper and correct 

procedure by the respondents. The applicant has also prayed 

that the action of the respondents in givág artificial break 

on 40th day be held illegal, invalid and inoperative of law 

and violative of Article 14 & 16 of the Constitution of India, 

and the respondents be directed to re-instate the applicant 

with continuity of seniices and they be directed to grant all 

benefits available to the regular employee. 

3. 	The respondents have filed reoly contending that the 

application is not maintainable, that the applicant is estopred 

from challenging the alleged breaks in his sexvices, that the 

aplication is barred by law of limitation. The respondents 

have contended that the pn:posa t f roe the Inspccto r Custom (hS) 

Jarnnagar, vide his letter dated 14th May, 1982, was received 

and due to shortage of sea-man in C.A.C. Al-Wahid, the applicant 

alongwith two others were appointed as casual workers for 40 

days tram 15th May, 1982 to 23rd June, 1982 Rs. 8/- per cay on 

Deartrnental Launch, Al- wahid., and it was ourely on temoorary 

basis, that as per Loard's letter dated 24th 3eptemper, 1980, 

the applicant's name alongwith other was sent for appointment 

as marine sea-nan grade of Rs. 200-250/- anci the applicant 

and others were appointed rurely on temoraiy basis, that 

the applicant had. joined, duty on 20th December, 1 82, that 

the said aepointeent had not bean confined by the hichr 

authority and they had directed. to caicel the appointment and 

to regularise the appointment for less than 45 days, vide the 

letter dated 12th May, 1983, that i'me6iately thereafter under 

provisions of sub-rule (1) of Rule 5 of ti-c COS (Ternoorarypervice 

Rules, 1965, the amplicant was served with a notice dated 25th 

May, 1583, and his services were terminated.. It is contended 

that thereafter the applicant has been a".pointed as casual 

5. . 



- 	worker for 40 days from 1st July, 1983 to 9t11 August, 1983vide 

the letter dated 11th July, 1983 with the condition that his servi-

ces are purely on temporary basis . and were liable to be tenninate 

at any time without assigning any reason and since the applicant's 

apoointL.ent was not according to the Employment Exchange Regulati-

ons, he has been continued as casual worker on temTDOrEXy alDpoiflt-

went for 40 days each time. The respondents denied that Artificial 

Break had been given to the aoplicant as alleged. It is contended 

that every time the services of the applicant were terrinated and 

fresh appointment was given on each spell for a period of 40 days. 

4. 	The respondents have further contended that the office 

of the Assistant Collector had made suggestion to the higher 

authorities for regularisaticn of all the casual workers in 

Group 	post including the applicant, that the applicant was 

called for interview on 17th June, 1986, but he was not selected 

in the interview by the cornmitte, and therefore he was liable 

to be' - terniinated. But in spite of that situation, the 

applicant has been continued on 40 days basis:, as casual 

workers upto 12th April, 1987. It is contended that due to 

economic measure the applicants services were not required on 

the Board of Custer-ic Launch, Jamnagar, and his services were 

terminated. It is contended that by the order dated 9th April, 

1987, the services of the applicant have been terminated with 

immediate effect and has been relieved on 12th April, 1987. The 

respondents have denied that the impugned action is violative 

of Article 14 & 16 of the Constitution of India, w alleged, 

and denied that the respondents is an "Industry" within the 

meaning of Industrial Disputes Act, and denied that the apulicant 

was a "Workman". It is contended. that the applicant is governed 

by the COS (Temporary Service) Rules, that the Industrial Disputes 

Act has no applicag.oand the application be dismissed. 

5. 	The applicant has tiled rejoinder controverting the 
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contentions 
taken by the respondents in the reply. The applicant 

has produced at Annexure A-3 the order of Assistant Collector, 

Customs, Jamnagar, dated 7th December, 1982, which shows that 

the applicant and four others were appointed provisionally to 

officiate to the post, scale of pay and place of posting shown 

against their names, on temporary capacity, and their services 

were liable to be terminated with one months' notice on either 

side under C.C.S., Temporary Rules, 1965. The applicant has 

denied that he was not selected in th. interview held at Rajkot. 

6. 	The applicant has waived oral arguments and he prefe5,ed 

to give written submissions. Respondents have neither made 

oral submssions nor availed of opportunity by giving written 

submissions. The first contention taken by the respondents in 

the reply is that the application is not maintainable because 

the applicant has not exhausted all other remedies available 

under the Administrative Tribunals Act, 1985, and therefore, the 

application is not maintainable in view of the prpvisions of 

Section 20 of the Administrative Tribunals Act, The learned 

advocate for the respondents has not pointed out which ren-ody 

was available to the applicant under the relevant service Rule 

for redressal of his grivance. The respondents have not satisfied 

us on the point that the application is not maintainable. The 

applicant has in his application challenged the impugned order 

ot termination, annexure A-I, being violative of Article 14 and 

16 of the Constitution of India and Article 39 and 41 also of the 

Constitution of India, and also on the ground that it is viola-

tive of the provisions of: Inoustrial Disputes Act, 1947. The 

respondents in their reply have contended that the respondents 

is not an "Industry and the applicant is not a tlWorkrantl  under 

the Industrial Disputes Act, and that the provisions of the 
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Industrial Disputes Act do not apply in this case. The larger 

Eench at the Central Administrative Tribunal has recently held 

in A, Padmavalley & Another Vs. C.P.W.D. 111(1990) C.S.3. 

(C.A.T.) 384 (FE) 	that where the competent authority ignores 

statutory provisions or Acts in violation of Article 14 at the 

Constitution, where either due to admissions made or from facts 

apparent on the face of the record, it is clear that there is 

statutory violation, it is open to the Tribunal exercising power 

under Article 226 to set aside the illegal order of termination 

and to direct reinstatement of the employee leaving it ppen to 

the employer to act in accordance with the statutory provisions, 

and to this extent as per this decision, alternative remedy cannot 

be pleaded as bar to the exercise of jurisdiction under Ar-tile 

226. These guidelines in para 38 of the decision show that thc;ugh 

the applicant seeking under provision of the Industrial Disputes 

Act, must originally exhaust the remedy available under that 

Act, an application can be maintainable before us if his 

case is coverd as per the guidelines given in par-a 38 of the 

decision. Therefore we shall consider whether the respondents have 

acted in violation of Article 14 of the Constitution, whether 

from admission made or from the fact apparent on the face of the 

record, it is clear that ther,is statutory violation,  

7. 	The respondents have contended in par-a 4 of the reply that 

the applicant alongwith two others was appointed as casual worker 

for 40 days from 15th May, 1982 to 23rd June, 1982 Rs. 8/-per day 

on Departmental Launch Al-wahid. T14S, avermant made in the 

apolication by the applicant that he was appointed on 15th May, 

1982 by the respondents, is admitted by the respondents. Moreoveç 

the order dated 7th December, 1982 produced with rejoinder by the 

applicant that the Asstt. Cthllector, Custom Jamnagar, had appointed 

him and four others to officiate to the post, scale of pay and 

. . . 8.1 



-8- 

place of posting shown against their names on temporary canacity 

is also not disputed. This order shows that the applicant along 

with four others were appointed as Sea-man, Grade II, in the scale 

of Rs. 200-250/- It further showsthat the services of these rersons 

were liable to be terminated with one months notice on either side 

under CCS (Temporary Service) Rules, 1965. The respondents terrnina-

ted the services of the applicant under the provision of sub rule 

1 of Rule 5 of the CCS ( Temporary Service) iules, 1965 by notice 

dated 25th hay, 1983 and the reason given in para 4 of the reply 

filed by respondents is that the appointment had not been confirmed 

by the 	higher authority and the higher authority had directed 

to cancel the appointment and to regularise the appointments for 

less than 45 days, vide letter dated 12th I:ay, 1983. The respondents 

have not produced this letter dated 12th May, '83 before us. 

However according to the resoondents, the applicant had been aelDoin-

ted then as casual worker for 40 days period each time. The aoplican 

has produced at Annexure -2 36 such orders of respondents appoint-

ing him for 40 days after giving break each time, which, according 

to respondents was actual break. Many orders were issued at the 

time in the middle of the month after the applicant had actually 

stated working as found from the statement t-2. The contentions of 

the respondents is that each time, the services of the aclicant 

were terminated and fresh appointment was given, and, therefore, it 

could not be said that the service of the applicant was continous 

service. These 36 orders for 49 days duration each time from 15th 

May, 1982 lasted upto 12th April, 1987 and on 13th April, 1987, 

Custom Superintendents, Jarnno.gar, informed the applicant by order 

annexed at annexure A-i, that as per ACzj order dated 9th April, 

1987, his services as casual worker were no more required on 

board Custom Launch, xi.S Jamnagar. The nature of duty pretorned by th 
'U- 

applicant was on the same post where he was paid Time Scal earlier 

and for the same nature of work. He was paid Rs 3/- per day, 

initially and then it was increased upto Rs 16.60 per day gradually 

. S 5 95 5 5 
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which, according to the applicant is totally discrimin-

atory and arbitrary. The applicant has given written 

submissions and has waived oral hearing. it is mentjon ed 

in these submissions that the breaks given by the resoond_ 

ents were artificial breaks and were not legal and valid 

and were violatjv of Article, 14 of the ConStItutIon of 

India. In support of this suLbmission, decision in 

Ghanshyam il.Pandya vs. State of Gujaret & Others reported 

in 1985 (JH (u.j.) page 51, is relied by the applicant. 
The material observation is as under; 

"It is not shown as to what authority or right 
the rspondents have to giveappointme:- t orders 
in the manner they have done the fact that 42 
a)oointment orders were passed, during the period 
of little more than four years indICt5 that 
thei e was vacancy of the post of peon and the 
petitioner was appointed on such vacancy. It would 
further a eear that respondents weIe giving the 
petitioner appointment for only 29 days thinking 
that h would not acquire any right ov•r the post 
to which he was appointed. The action of the 
respondents in giving appointment order in the 
manner they have done appears to be arbitrary". 

Noreover, the orders produced in the said matter before 

the Gujarat High Court reveals that the orders of 

reappointing the petitioner in that case were issued on any 

day during the course of the month. The same is the case 

with the 36 appointment orders each for 40 days which were 

given by the respondents in narly about five years and mosi 

of the appointmcnt orders were given during the course of 

the period when the applicant was actually on work. This 

will clearly show that the respondents created artificial 

br'aks even though they needed the applicant for continuous NL 
work. 	y 	this action, the respondents illegally 

deprived the applicant service benefIts of COntinuous serv- 

ice and payment on pay scales  Such exploitation of labour 
- H.iL- 

has been disapproved by the Supreme Court and ac.proora te 

relief ordered. The illegality of such an arragernant is no 
1 

more res integra. The learned counsel brought to our 

notice the law on this subject laid down in several 

: 10 : 
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cases. Gujarat High Court in the aecisionof Ghanshyam 

LI.PdEidva (Supra) held that the action of termination of the 

petitioner's service by oral order was arbitrary and had no 

basis in law)  that the petitioner being in Continuous services 

from 1980 to 1984 had acquired the status of temporary 

government servant and the action of the res)ondents was 

clearly violative of Article 14 and 16 of the Constitution 

of India and the reinstatement was ordered with continuity 

of the service. Th.s decision helps the apiicant because 

similar orders are made in this case also. There was no 

actual break. The initial appointment order produced dated 

7th December, 1982 with rejoinder shows that the appointment 

was on temporary basis, which was liable to be terminated 

with one montis notice on either side under CCS (Temporary 

Service) Rules, 1965. in the reply in para 9, the responde-

nts, have asserted that the applicant is governed by the 

said hules. The respondents did not continue the scale of 

the applicant which was given to him at the initial appoint-

inent, but gave daily wages at lower rate and gave artifical 

breaks. The applicant in writen submission has also relied 

on decision in (i) Direndra Charnel! & Another vs. State of 

U.P. 1986, Supreme Court Case ( L & s) 187. IIon'ble Supreme 

Court allowed the writ petitin and directed the respo.ents 

to pay the same salary as that of class IV employees and on t 

the same conditions of service received by the class iv 

employees. The other decisions relied on by the applicant 

are on the same line as per ratio laid down in Direndra 

Charciii's case (supra) . They are (2) Ratnlal & others 

vs. State of Elaryana and others 1985 Supreme Court Cases 

(L & 5) 938, (3) I3hagwan Dass and Others vs. State of 

haryana and. others 	1987 S.C. p. 2049 (4) H.D.Singh 

vs. Reserve Bank of India & Ors. 1985 Supreme Court 

Cases (L & s) 975, (5) Promchand & Ors. vs. State of 

Himachal pradesh & Ors. 1988 Lab. 1.0. 104, (6) Surinder 

Singh vs. Lnginuer -in Chief C.P..D., 1986 Suprrne Court 
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- 	 ase (L & s) 189, (7) Dr.(Mrs.) premlata choudhari vs. 

mployees State Insurance Corooration, 1987, 3 Administrative 

iribunal Cases og. 879, (8) Dr.Sangeeta Nararig & Ors. vs. 

Delhi administrative and Ors. -.±.R., 1988 C..T. og. 556. 

G. 	We, therefore, hold that in the instant case, having 

regard to the facts of the case and documents on record and 

the averments made by the respondents in the reely, the break 

jiven to the applicant at the interval of 40 days vs artifi-

cial break which was illegal, invalid and violative of 

article 14 end 16 of the Constitution of India. Besides 

the instant case ts of graver violation of the law. The 

apJl1cant was not even given the notice as reqtirad to be 

giVen to a Temporary Government Servant under Section 5 of 

the Central Civil Service (iemjorary Service) rules, 1965, 

though, according to the in! 	1 appointment order, one 

onth' a notice was to be given on either side in case of 

termination of services and tboucrh the respondents have 

asserted in para 9 of the reply that the applicant is 

governed by the C.C.S.(Temporary Service) Rules, the 

impugned order annexed at annexure a-I, shows that the 

reseondents had terminated the services of the applicant 

on 30th April, 1987 on the very same day. 

so far the question of regularisation of the 

services of the applicant is concerned, it depends on severa] 
11-51— 

fuctoand therefore in absence of adequate mateial before 
/ 

us on that point, we hesitate to direct the respondents 

to coi.sider the applicant as regulax employee. is we have 

held that the action of the respondents was violative of 

trticle 14 and 16 of the Constitution, this application 

is maintainable before this Tribunal, in view of the decjsj 

in 	.Padmaval1y's CCSe (Supra) . in the result the 

: 12 
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following order is passed:- 

10. 	 ORDER 

It is declared that the impugned action of the 

rescondents giving artificial break on 40th day to 

the applicant is illegal, invalid an inooeratjv in 

law and violative of Article 14 & 16 of the Constitu-

tori of India. The applicant shall be taken by the 

respondents as having been continuously in service 

on the basis that the ord.ers of artjfjia1 break do 

not exist. 

The impugned order annexed. at Annexur i-i 

of termination of service of the applicant dated 

13th hpril, 187 is held illegal, invalid and inoperative 

and the same is quashed and set aside. 

The resaondents are directed to rejnstate the 

applicant in their services in the pay scale of 

Rs.200-250 within thiry days of the issue of this order 

with continuity of services and backwages. The 

backwaees be paid within four months from the d ate 

of reinstatement and the respondents to pay Ps.250/- as 

cost to the applicant within four months. Application 

bL 
	 is allowed to the above extent. 
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Jua id al Member 
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Administrative Membëj 


