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)oqçQpqq 

O.A. N. 	439 	OF 	t9. 7. 
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DATE OF DECISION 17i-1989 

HASAM MAHMAID & AR. 	 S 

NR. P.H. PAT-iAK 	 _Advocate for th' Petitioner) 

Versus 

UNION OFINi)IA&oRS 	 Respondents. 

Advocae for the Responaem(s) 

CORAM 

The Hon'hle Mr. 	.t1. 	LiC, 	 IMi3R. 

The Hon'bleMr 

Whether Reporters of local papers may be allowed to see the Judgement? 

To be referred to the Reporter or not? 

Whether their Lordships wish to see the fair copy of the JudgemenE? 

Whether it needs to be circulated to other Benches of the Tribunal? 
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Hasam Mahmad, 

Babuhhai Manjhhaj. 	 ...•. Petitioners. 

(Advocat-e: Nr.P.Hi. Pathak) 

lersus. 

Union of India 
Notice to be sorved through 
The General Manager 
Western Railway, 
Churchgate, 
Bombay. 

Executive Engineer(C), 
Western Railway, 
Near Ervine Hospital, 
Jamnagar. 	 ..... Respondents. 

(Advocate: Mr. B.R. Kyada) 

JULGMENT 

O.A.N. 439 OF 1987 

Late: 17-1-1990. 

\ \ 
	Per: Hon'ble Mr. M.M. Singh, Administrative Member. 

The two Railway employees have, by this 

application under section 19 of the Administrative 

Tribunals ct, challenged the order of their transfer, 

namely, order No. V3P/JAM,i/891/1 dated 12.8.1937 

issued by the office of the Executive Engineer(Const.) 

Jamnaçjer to Bhuj. The order contains sixteen names. 

The applicants figure at serial numbers 5 and 6 in it. 

2. 	The applicants' case is that the judgments of 

this Tribunal hold that Casual labour cannot be 

transferred; that the, applicants joined as casual 

labour in the year 1973; that the applicants passed 



medical test and have also been screened but the 

respondents have not given the applicants regular 

employment as class IV employees; and that instead of 

giving employment as regular class IV employees, the 

respondents issued the impugned order transferring 

them from Rajkot division to a different division, 

namely, at Bhuj in Ajmer division in order to, to quote 

from the application "deprive the applicants of the 

regular posting in their own division". The applicants 

have also accused the respondents of disregarding 

Railway and Court directions and instructions to 

prepare divisionwise seniority list of casual labour 

for absorption as regular class IV employees; and 

that the impugned order allegedly "intentionally 

mentioned that the applicants are junior most" and so 

alleging, the applicants enclosed details of labourers 

senior to the applicants (Annexure A-2). It is also 

alleged that these juniors are regularised in the 

division ignoring the seniority of the applicants. 

The applicants therefore pray that the impugned order 

of transfer and their relief on transfer be declared 

as illegal, invalid and inoperative in law and quashed 

and set aside with costs. 

3. 	The respondents' reply is to the effect that 

the applicants are no more casual labour but are regular 

class IV Railway employees transferred to work under 

Dy. C.F. (CN), Bhuj and not under Divisional Railway 

Nanager, Ajmer, as alleged in the application and they 

have already resumed at the place of their transfer. 



Respondents have also said that the case law relied 

upon by the applicants is irrelevant as that pertains 

to non-transferable status of casual labour whereas 

the applicants are regular class IV employees and 

therefore liable to transfer. Ijetter dated 14.6.1995 

(Annexure R_1) addressed by Executive Engineer(Const.), 

Western Railway, Rajkot, to the two applicants herein 

regarding offer of appointment to class IV posts 

listed out the conditions such appointment was subject 

to. According to the respondents, the two applicants 

gave their consent to such appointment in writing 

(Annexure R_II) and were then appointed as regular 

clEss I1 employees. 

The burden of applicants' rejoinder to the 

respondents' reply is that the applicants continue in 

the status of casual labour and therefore all the 

case law and instructions pertaining to casual labour, 

including those pertaining to seniority, screening and 

absorption, continue to be applicable to them. Their 

say is that nnexure R_I is outside their knowledge 

and contents of and. sigflature on nnexure R_II annexed 

by the respondents in their reply are unknown to them. 

The learned advocate for the applicants, 

Mr. P.H. Pathak, was absent when the case was, at long 

last after more than two years from the date the 

original application was filed, called on final 

hearing. Learned advocate for the respondents, 

Mr. 3.R. Kyada, completed his submissions and the 

judgment was reserved. 
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6. 	However, while scanning the case file put up for 

rendering the judgment, came to notice in the file the 

written submissions on behalf of the anplicants at 

page 36 to 43, both pages inclusive. The date recorded 

on page 43, the last page of the submissions, is 

1.1.1990. The date and time the written submissions 

were tendered to a ministerial hand of this Tribunal is 

recorded on page 36 as 2.1.1990 at 10.45 hours. This 

record also mentions that Mr. R.C. Pathak tendered the 

written submissions. Mr. R.C. Pathak is on record as 

learned advocate who appeared for Mr. P.H. Pathak, the 

learned advocate for the aeplicants, on 20.12.89 and 

mentioned that Mr. P.H. Pethak, the learned advocate 

for the applicants, wanted to submit written arguments. 

In connection with that mention, the order stated: 

"G As the matter is fixed for final hearing, the 
written arguments should have been ready and 
submitted. Mr. 3.R. Kyaa, the learned advocate 

t A 	 for the respondents present. Mr. 3.R. iKyada, 
has objection on the various grounds including 
time being taken. The case is adjourned to 
22nd December, 1989. No further adjournment 
shall be given for final hearing." 

As such the learned advocate Mr. R.C. Pathak was aware 

of the contents of the above order dated 20.12.1989. 

It is most unusual if not surprising that he handed 

over the written arguments in the manner and on the 

date and time they were handed over to a functionary of 

this Tribunal who incornorated the written arguments 

in the case file. No orders from the Presiding Member 

came to be sought for all this. The written arguments 

so incorporated in the case cannot be taken into 

consideration for adjudication as the sante came to be 
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tendered and incorporated in the file without due 

orders after the final hearing with no opportunity to 

the respondents to reply to the same. 

7. 	Mr. .R. Kyada, the learned advocate for the 

reseondents, argued that Western Railway has eight 

construction divisions and casual labour in these 

divisions is absorbed as class IV regular employees 

after screening, medical test and other formalities. 

He strongly relied upon Clause-VIII of nnexure R_I, 

the offer d.ated .14.6.85, which reads as under : 

Please note that after your appointment against 
construction reserve posts, your name from the 
seniority list of casual labours will be struck 
of f and you will have no right to claim for 
re-apoointment as casual labour, and for any 
benefit of service rendered by you as casual 
1abur, and under any of the circumstances 
whatsoever. ' 

He also strongly relied upon ?nnexure R_II signifying 

acceptance of the offer of regular employee class IV 

by the two applicants. in view of this, he urged that 

the applicants are regular class IV employees and 

hence transferable. In this connection, he referred 

to pares 5 & 6 of the respondents' reply to the effect 

that the applicants being regular employees are liable 

to be transferred and the respondents have rightly 

transferred them and others under Deputy Engineer(S&-C), 

.iestern Railway, Bhuj, where both the applicants have 

resumed and it is wrong to say that the order of 

transfer is bad in law. He also referred to contents 

of page 8 of the original application wherein it is 

admitted that the applicants have already been relieved 

from 21.8.1987. He urged that the application suffers 
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from misstatement of facts and deserves to be dismissed. 

Relying on Gujarat Electricity board & Ant. V/s. Atmaram 

3ugnoal Poshani, 1 (1989) A.r.L.T.(SC) 758, Mr. Kyada 

argued that transfer is an incident of service and when 

an employee does not comply with transfer order though 

working in a transfrab1e post the concerned administra-

tion will be justified to initiate disciplinary steps 

in accordance with the rules applicable to the employee 

and punish him including by depriving such an employee 

of his job. 

8. 	Presuming, but not accepting for the sake of 

arguments that the applicants are ignorant of the 

contents of Ann. R-I & R-II as mentioned by the 

applicants in their affidavit dated 14.9.89, Ann. A-i 

of the record the applicants relied upon is clear 

regarding their status in service. 	nnexure A-I is 

reproduced below :- 

W1 3T1RN RAILWAY 

Off ice of the Executive 
Engineer(Const)Jamnagar. 

No.VOP/JAN/1 /891/1 	Dated- 12-8-87. 

-fl 

;i (C) RJI/JAI1 
low (C) PBR/RAKOT 

Sub; Promotion, Reversion & transfer class IV 
staff 40% construction reserve staff. 

Ref: CE(C)DI's a letter No.E.615/1/ADI vol.VII 
dated 25-7-87. 

Consequent upon the closer of subordinate offices 
and various store depots, the following junior 
most class IV (40% construction reserve staff) 
who are surDluS to the reouirement of this 
office are here by transferred in the same scale 
of pay under Ly.CFI(CN) Bhuj as per their 
seniority 7 

.... 8/- 
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Si. Name 	 Design. Scale of Suhordina- 
No. pay te under 

whom work- 
ing. 

 Shri Gumansingh K. W/rnan.196-232.(R) XEN(C)JAN. 
 ' Kolanji V. -do- -do- PI(C)RJ'r 
 " i3alw ant Vjthaj. -do- -do- -do- 

 Tapi, -do- -do- -do- 
5 Hasam 14ohmad -do- -do- -60- 

 ° Babu Manual -do- -do- -00- 
 H  TEarnbakalal S. -do- -do- PI(C)JAM 
 " Natha 	fla -do- -do- I0114(C)1JT 

9 H  Hira Alla -do- -do- -do- 
 Smt. Hansi Pitha -do- -do- -6-0- 
 Shrj.Kanubha 

Devisingh. -do- -do- -do- 
 Smt. Saroja Thangvai-do- -do- PJI(C)P3R 
 Shri.Gopal L. -do- -do- -do- 
 " :a1iyan R. -do- -do- -do- 
 ° Govjndswamj N. -do- -do- I3W(C)P3R 
 Smt. Sakunthala fl. -do- -do- PWI(0)RJT 

XEN(C) JAM. 

O/OE (ON) ('1)-CCG LI for information please. 
SAO(C) RJT,AN(C) RJT For the information and n/a 
Divi. Chairman- WREUARMs_RJT. 
Dy.CE(C) (S & C) BVJ 

It is obvious that the Subject of the above pertains to 

class IV staff and the order of transfer issued 

consequent upon the closure of subordinate offices, that 

the order of transfer covers juniormost class IV 40% 

construction reserve staff who are surplus to the 

requirement and are transferred as per their seniority 

seemingly to places where work can be found for them 

The designation of all the 16 transferred employees, 

applicants included, is mentioned as 'watchman 1  in the 

scale of pay 2s. 196-232. It is therefore clear that 

the applicants enjoyed the stetus of class IV employees 

and their designation watchman. Had their elevation to 

regular class IV status from casual labour been against 

their wish, they would be required to protest at such 

anpointment. However, it has to be noted that the 

II 
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, e4l~74 1,06 

applicants have questioned their transfer by saying 

that they are casual labour yet to be appointed as class 

IV regular employees whereas the order that is 

questioned self-evidences that the applicants are 

class IV regular employees. in claiming to belong to 

a lower status on the unreliable ground that higher 

status has not only not hen accorded to them but has 

in fact been denied, the otive seems to be to somehow 

escape an inccnvenient transfer order. Plea for 

interim relief against the irrrougned order was not 

acceted. While on the one side the applicants have 

alleged that the impugned order of transfer intentiona-

lly mentions that the applicants are juniormost though 

the respondents prepared no seniority list, on the 

other side the applicants have annexed i:tnnexure A-2, 

a list of tdd said to be junior to the applicants. 

nnexure -2 is in fact order dated 26.2.1995 issued 

by the DRM's office 11'la\Tr1agar Para declaring the result 

of screening of casuai labour conducted on 29.11.1965 

and 21.2.1986. 3ut the applicants, admittedly accord-

ing to their application, are from kajkot division I 

in any case, some unths before that, the Executive 

Engineer (Construction) Rajkot had made offer of, by 

his reference dated 11.6.35, regular class IV status to 

the applicants (R-I) and the applicants had accepted 

the offer (R_II). Of course, the applicants have 

questioned the veracity of these documents it seems 

with the motive of somehow escaping the transfer. 

Casual labour waits anxiously for a number of years 

to acquire the status of regular class IV employees 



and he  are two applicants out of sixteen transferred 

under the impugned order, who disown that status merely 

it seems for the sake of escaping the transfer order. 

There is no ostensible reason for the respondent Railway 

administration to fabricate record to show that the 

applicants had been promoted to regular class IV status. 

The suit is thus devoid of all merits and submissions 

to the contrary have to be rejected, as made with the 

sole motive of evading the order of transfer. 

9. 	In view of the above, the application is liable 

to be dismissed as unfounded and is hereby dismissed 

accordingly. Normally in such an outcome, the 

applicants should bear the costs of the respondents. 

However, seeing the economic level of the applicants, 

each of them is directed to pay the respondents rupees 

fifty only as token costs within one month of this order 

h 

( M.. SINGH  
Administrative Member 



0/439/87 

Corem : Hon'ble Mr. P.M. Trjvedj 	: Vice 

4/9/1989 

v1r.B.R.Kyada, learned advocate for the respondent 

- hia riot earlier furnished Annexures A]. and R2, he 

would like to file them. Mr.P.H.Patha]c learned advocate 

for the aplicant has stated that h would like to furnish 

the supplementary reJoinder 	r referring to these 

Annexures he wants adjournment. The case is adjourned. 

The respondent to file a copy of the Annexures in the 

course of the day. Registry to fix the date. 

-ç 
(P .fl.Trivedi) 
Vice Chairman 

mogera 



CORAM : HN'BLE M.R. M. M. SINGH .. ANLL'rT1vE MEMBER. 

9.11.1989 

Mr. P.H.Pathak the learned aduocate for the 

applicant recpests for adjournment,, L-te  has some personal 

problems to-day. He request that matter may be placed 

after 24th Novei±er, 1989. Registry to take necessary 

action accoráingly. Mr.E.R.Kyada the learned advocate 

for the respondent present. 

M. M. Singh ) 
administrative Member. 

R 



O.A.N. A9/1 

Coram : Hon'ble Mr. M.M. Singh, 	Adrninistratire Member. 

18-12-1989. 

Mr. B.R. Kyada, the learned advocate for the 

respondents has sent leave note. Mr. R.C. Pathak for 

Mr. P.H. Pathak, the learned advocate for the petitioner 

present. The case is adjourned for final hearing. 

M.M. SINGH 
dministrative Member. 



O.A. 432Z87 

CORM : HON'ELE MR. M. M. SINGH 00 ADMINISTRATIVE MEI'iBER. 

20.12.1989 

Mr.R.C.Pat}-iak for Nr.P.H.Pathak, the learned 

advocate for the aplicants / mentions that Mr,Pathak 

wants tth submit written arguments. As the matterLfixed 

for final hearing, the written arguments should have 

been ready and subtitted. Mr.E.R.Kyada, the learned 

advocate for the respondents present.Mr.E.R.Kyada, 

has objection on the various grounds including time 

being taken. The' case is adjourned to 22nd December, 

1989. No further adjournment shall be given for final 

hearing. Registry to take necessary action. 

( M. N. Singh ) 
Adrninjst rat ive Member. 
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Coram : Hon'ble Ir. 1.11,1. Singh : Administrative Member 

22/12/1989 

Mr.P.H.Pathak, learned advocate for the 

applicants has sent a leave note. Nobody present 

for the respondents. The matter is adjorned. 

Registry to fix the next date for final hearing. 

(I'.M.Singh) 
Administrative Member 

1bhatt 

I 
I 	

- LL 	 .. --Aj 



M.A..ST.244/90 

IN R.A./30/90 

IN O.A./439/87 

ii: 

30.9.1991 	 Present : Shri P.H. Pathak, counsel for the 
p1icants. 

Shri B.R. Kyd, counsel for the 
respondents. 

Heard Shri P.H. Pathak, counsel for 

the applic,nts. The applicants want to amend 
review 

thepp1ication. The Feview Application is 

still not circulated. Hence the office to 

circulate it first, where the point will be 

considerEd. The office to takei rom 	.ction 

in this hatters 

(:..c.BHATT) 	 (P.5.BJEB 1CIAED) 
iember (J) 	 ernher (A) 

*Afl j 

I _ 


