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Hearé Mr.S5.V. Raju, learned advocate for the

applicant and Mr. Akil Kureshi, learned advocate
in ‘O.A. 19 7/87.
for the respondent Nec. 1/ None present for

resp-ndent No. 2 & 3.

2. Heard Mr. S.V. Raju, learned advocate for
the applicants. Mr. Akil Kureshi, learned
in O.A. 427/87.

advocate for respcndent No. 1 & 24 None present

for resp-ndent?lNo. 3 tc 15.

3s These two applications are disposed of by a
common judgment by consent of learned advocates

for the parties.

4. D.A.No, 197/87 is filed by the appbticant, a
technical assistant, serving at Telecom Wing
Ahnpedabad, seeking the relief that the impugned
order at Annexure B i.e. Est.Crder No. 02/1986
dated 6th January, 1986 passed by the Collector
of Customs(Preventive) Gujarat Ahmsdabad and
Esty.Crcer No. 83/85 dated 31st December, 1985
passed by the Directorate of Preventive Operatio
New Delhi, reverting the applicant from the post
of Technical Assistant to the post of Radio
Technician in the Customs (Preventive)
Collectorate. The case of thé applicant in

O.A. 197/87 is that he was appointed as Radio
Technician onl6th January, 1978 in the Telecom

Wing of the Central Excise and Customs at

)

n
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‘Ahmedabad and then he was promoted to the next
higher post of Technical Assistant by order Jdated
16th Aprii, 1981 produced at Annexure A
Estt.Jrder No. 97/81 in which.his name was at
Sr.No. 1, fhe applicant was serving as Radio
Technician at Madurai Collectorate before he was
promoted to the post of Technical Assistant. The
applicant then joined cuty as Technical Assistant
at ahmedabad on 4th June, 1981 in purusance of
his promotion order and since then he has been
working as Technical assistant at Ahmedabad. It
is zlleged by the applicant that the post of
Technical Assistant is one of such postswhich is
"covered by the recruitment rules known as
"Directorate of Communications (Customs and
Central Excise Group 'C' (Technicians) Posts
Recruitment Rules 1978". It is alleged by the
applicant that he had gualifieé and pass=d in the
departmental gracdation test in the month of
June 1980 anc thereafter he was selectec and
promoted to the post of Technical Assistant by
the order 4t Annexure A anC though in ther§aid

Y e
orcer of promction a word "adhoc",/ in fact and
in reality and in substance,the appointment cf
the applicant was against clear vacancy and the

respcndent was not justified in appointing the

applicant on ad hoc basis.
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5. It is alleged by the applicant that the
respondents then issued Est .Order No. 2/86
Annexure B dated 6th January, 1986 reverting him

to the post of Radic Technician. He has

'challenged this reveruion order on the orounds

that though he is fully qualified to be appointed
to the post of Senior Technical Assistant, he is
reverted back to the post of Radio Technician
with & view t accommodate those perscns who have
passe¢ the test subsequently to the post of
would i
Technical Assistant which /amount to viclation of
provisions of Article 14 & 16 of the Constitution
of Inc¢ia, that though initial appocintment is
termed as ad hoc, in reality and substance,
it was against clear vacancy and hence the date
for consideration for passing departmental
promotion test is 16th April, 1981 and not 1985
further
or 1986. It is/alleged that the persons who have
now been aocpointed as Technical Assistants were
not gualified on that cate and the juniors who
have gaalified now are being appointed as Techni-
superseding him
cal assistant/ which action is bad in law. The
applicant also challences the order of reversion
cn the ground that the seniority is tc be reckoned
not from the date of joining to the post of

Radio Technician, but from the date of passing the

departmental test, because that is the criteria
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for being promoted to the post of Technical
_gésiStant, that those who have cleared the
departmental promotion test subsequently to the
post of Technical assistant cannot be appointed
contrary to the provision of the Recruitmeﬁt
Rules superseediné the applicant. In the
alternative, it is alleged that even assuming that
the applicant's appointment was initially on
adhoc basis in the year 1981, then also once the
post was regularised in 1985-86, those persons
would be regularised who have worked for 5 years
and not those who have no experience or those who
nad not qualified at the initial time. It is
further
alleged by the applicant that the respondents are/
estopped on account of principles of promissory
estoppel from reverting the applicant to the post
of Radio Technician after the applicant has put in
almost five years of service as Technical Assistant
The case of the applicant is that when the
application No. 31/85 along with other applications
came up for hearing before this Tribunal on
18th March, 1986, the understanding was reached
between the applicant ané the respondent that if
the applicant withdrew his application, he would
be continued on ad hoc basis on the promoted post
that

of Technical ~ssistant and Ahe applicant withdrew

the saic¢ application on this assurance and

Dé’,.




understanding on the part of the respondents.

It is alleged that?thereaftes)the épplicant made
representation on 27th March, 1986 to the
Directorate of Preventive Operations, Customs

and Central Excise, New Delhi anéd reminder was
also 'sent on 26th June, 1986 but no renly was
givén to the same, that therecafter a letter dated
28th March, 1986 was also adressed to the
Directorate of Preventive Operations, New Delhi
which was followed by the registered nctice dated
20th October, 1986 through the advocate, but

no reply is given and hence this application.

6e The four applicants of O.A. 427/87 have
filed this joint appdication seeking the relief
that the impugned order at Annexure &-2 i.e.,
Est . Order No. 02/86 dated €éth January, 1986
passed by the Céllector of Customs (Preventive)
Gujarat, Ahmedabad and Est. Order No. 83/85
dated 31st Lecember, 1986 passed by the
Directorate of Preventive Operations, New ﬁelhi
reverting the applicants from the post of
Supervisor/Technical Assistants to the éost of
Radio Technician/Operator in the Customs

be guashed ancé set acide.
(Preventive) Collectorate / The applicant No,1
was appointed as Cperator on 20th October, 1976

in the Telecommunication Wing of the Central

Excise & Customs Department ané then was promoted
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as Suprevisor by the order cdated 16th April, 1981
being Estt. Order No. 98/81 produced at Ann. A
in pursuance of which he joined as Supervisor in
Anmedabad Collectorate on 20th June, 1981 a;é
since that date he is working as Supervisor at
Ahmedabad, but then the Applicamnt No. 1 was
reverted to the post of Operator, Telecommunicaticn
Wing in pursuance to the impugned order. The
arplicant no. 2 & 3 were also appointec as

T respectively
Operators on 1lst March, 1977 anc¢ 30th July, 1977{
in the Telecommupication Wing of Central Excise
and Customs and thereafter they were promoted to
the next hicher post of Supervisor by order
snnexure A in pursuance of which they joined duty
as Supervisors in 1981 and since then they were
continuedsly working as Supervisor, but then they
were reverted tc the post cof Operator in pursuance
of the impugned order. The applicant No, 4 was
appointeé as Radio Technican on 8th April, 1976
in the Telecommunication Wing of Central Excise &
Customs at Jamnagjar and then he was promcted to
the post cf Technical Assistant by order Ann.A-1
Gated 23rd March, 1681 bearing Estt.Crder No.S/81
ané then he joined duty as Technical assistant
from Zné May, 1981 ané has been working as
Technical Assistant but then he was reverted to

the post of Radio Technican in the Telecommunica-
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tion Wing in pursuance cof the impugned order.These
applicants have challenged their reversion
order on almost the same groundson which the

applicant of C.A. 197/27 Bas challenged his

‘reversion order namely that they had qualific¢d and

passed in the departmental gr=dation test in the

month of June 1980 and then they were selected

an¢ promoted to the post of Supervisors/Technical
Ascistant by order Ann. A & A-1 respectively and

theygh in the said order of promotion the word

ad hoc is used but in fact and in reality they
were appointed against clear vecancy. It is also
alleged that the order cf reversion Annexure A-2
dated 6éth Januery, 1986 reverting the applicants
is bad on the grouncds which are almost identical
to the grounds menticned by the applicant in

D.A. 197/87.

T The responcdent No,.,1 in Q2.A. 1¢7/87 has
filed reply and the respondent no. 1 & 2 have

filed reply in O.A. 427/87. These respondents
respective
have taken elmest identical contentions in their/

reply. The other responcdents have not filed -any

respective
8. The respondents have contended in their /

reply that these applications are premsture. It

is contended that recruitment rules were notified
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in the year 1978 and it was found that there were
as much as 214 persons diC not satisfy the
recruitment rules and their caseé were taken up
with the Ministry and Department of Personnel and
cases of 1§3 pergons were cleared. It is
contended éﬂat as per notified recruitment rules
except for the initial level post, entry td all
the hicgher post were to be made 100% by promction
féiling which by transfer and failing which by
direct entry recruitment, hut there is no provisicr
either in recruitment rules or in the principles
of seniority that the persons who have passed the
promcticn test earlier could be senicr tc those
who have passed promoticn test later and the
promotion did not bestow seniority on passing it.
It is alleged that the applicant of the 0.A.1357/87
Radio Technidan was appoinﬁed on ad hoc basis and
as he passed promotion test in the year 1980 and
since he was available for promction on ad hoc
basis, he was promoted as Technical Assistant
under Establishment Order No. 9/€1 dated 23rd
March, 1981 which is produced by the respondents
but since the seniocrity list of Telecommunication
Staff had not been finalised by them and also
ad hoc appointment in the initial cadre had not
been regularised, appointment was made on ad hoc

basis. It is contended that the services of this
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applicant was. also regulzrised as Radio
Technician on 192th vanuary, 1982 under Estt. Order
No. 127/82. 8So far the applicants of O.A.
427/87 are concerned, they were
.appointed as Operator Telecom con ad hoc basis
and since they passed promoticn test in the ygar
1980 consequently they were promoted on
ad hoc basis. It is contended that the service
of applicant no. 1 was regulearised as Operator
Telecom cn 5th Januery, 1982 under Estt. Order
No. 007/82 and he remained a3dhoc as Supervisor.
It is contended that the applicant no.2,
operator, Telecom was appcinted on ad hoc basis
and the services of applicant No.2 weré
regularisec¢ as Operatcr Telecom on 16th Janaury,
1982. The servic=s of applicant No. 3 were
regularised as Operator Telecom on 15th January,
1982 and the services of applicant No. 4 were
also regulerised on 15th Januery, 1982. It is
contended that after the names of all those who
did not satisfy the recruitment rules haé been
cleared and also general senicrity arrived at
uncer Notification
as per the Government inStructicnS{dated 30th
January, 1984, a final senicrity list was
circulated anc the applicants ¢id not raise  any
objecticns to the seniority list. It is

contended that the general principles of seniority
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for direct recruits are as under:

"Subject to the prow¥isions of para-4
below permanent officers of each grade
shall be ranked senior to persons who

are officiating in the gradge".
The respondents have reproduced the rules in the

reply.

9. It is contendeé by the respondents that

the application No. 13, 14, 232 & 22 of 1986 filed
b§ the applicants before this Tribunal were
disposed cf as withdrawn on 18th March, 1986

on the request of the applicants and the
representations were &lso considered in the

were
Ministry and the same / communicated to the

Deputy Director, Customs Collectorate, Ahmedabad

for suitable action in the matter.

10. It is contended by the respondents that

the applicants' had to be reverted as their names

dic¢ not appear in the respective approved
panel as they were junicr to those who were
ordered to be promotec cn regular basis by the
L.F.C. They heve denied that when the
Applicetion No. 13,14,23 & 22 o° 19988 filed by

-
nts

me up

0
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appli
/
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or hearing on 18t+ March, 1986

'\

before the Tribunal, there was any understanding
reached between them and the respondents' advccate

as alleged in the application ner any acssurance
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or understanding was given by the respondents that
they would be continued on ad hoc basis on the
promoted post, if they withdrew their applica-

tions. It is contended that the order of the

- Tribunal dated 18th March, 1936 in the said

appliéatipnsAis an unconditional order.
Respondents have denied that the applicants were
quelified to be promoted in the year 1980 itcelf
and cdenied that they were later on reverted back
to the respective post to accommodate those
persons who had passed the test subsequently and
they denied that there is any violation of
provisions of Article 14 & 16 of the Constitution
f India. It is contended that the seniority list
was prepared in accordance with law and the
applicants could not claim seniocrity over the
persons senior to them who had. not passed the
departmental promotion test with them or after
them. They heve specifically denicd the
@llecaticns mentioned b’ the arplicants

in their applications,

11, The learned acdvocate for the arplicants
csubmitted thet the applicants of these aoplica-
tions feeling aggﬁieved by the impugned order of
reversion had filed applications No, 13,14,22 & 23

P

& 31/86 before the Tribunal and when these
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applications came up for hearing on 18th March,
1986, an understanding was reached between the
applicanté and the respcndénts*that if the
applicants withdrew their applications, then the
applicants would be continiued on ad hoc basis on
the promoted post and hence the -applicants with-
drew the said applications on these assurance and
uncderstancéing on the part of the responcdents. The
aéplicants have produced the order passed by the
Tribunal on 18th March, 1986 at Annexure C in
b.A. 197/87 and at Annexure A-3 in 0.A.427/87.
A common order in all those applications was
passed by the Tribunal as uncer:

"Mr.Raju for the aprlicants state that
applicant wants to withdraw the applications
at this stage. The application is

accorcéingly éisposed of as withdrawn.”
The learned advocate for the'respondents
submitted that there was no assurance or uncer-
standing given to the applicants on 18th March,
1386 or at any time when they withdrew the said
applications before the Tribunal and the
respondents in their reply denied such allegatiors
on the applicants. The order passed by the
Tribunal if read as a whole would mean that the
applicants had withdrawn the said applications
unconditiocnally. Hence it is now not open for

the applicants agsin to come before this
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Tribunal challenging the same reversion orders by
adopting second round of litigation. The order
of the Tribunal does not reveal thzt the
gpplicants were permitteﬁ to withérew their
respective applications with liberty to institute
fresh application in'respect of the subject
matter of the said applicstions. Hence applicants
are precluded from £iling these a-plications in
respect of the same cause of action. Thereforg)
the appliceti

that ground alcne.

12. Mr. Raju, learned acvocate for the

applicants further submitted

ct

hat the applicants
have already put in almest five years service as
Supervisor/Techniczl hssisiants and they having
passed the departmental gredztion test and
departmental promotion test in the year 1980 were
qualified to be promcted in *he year 1380 itself
and consequently they were promoted on 16th April,

1981, He submitted the

(4

the eprlicants have
passed the gradation test for the next hicher post
i.e., Seniocr Technical Ascsistant in &aucgust 1983

and therefore they were fully

appointeé to the post cf Senior Technical
Assistant and if at this stage the applicants are
reverted back to the post of Radioc Technician/

&

Jperator with & view to accommocate those persons
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who have passed the test subsequently to the post of
Technical Assistant it would amount to the violation
of provisions of Article 14 & 16 of the Constitution
of India. He submitted that though the applicants'
initial appointments were termed as ad hoc, the same
was in reality and substance against clear vacancy and
therefore the 6ate for consideration for passing
departmental promotibn test was 16th April, 1981 and
not 1985 or 1986. .He submitted that the respondents
who are joined as parties subsequently by the
applicants have been appointed as Technical assistant
who Qere not qualified on the date on which the
applicants haé passed the departmental promotion test,
and thérefore, they were juniors to the applicants anc

they can not join as Technical Assistant superseeding
the applicants. The respondents'! learned acvocate
submitted that the applicant of O.A. 127/87 was

appointed as Radio Technician on ad hoc basis and he

‘passed the promotion test in the year 1980 and since

he was available for promotion on ad hoc basis, he was
promoted as Technical Assistant uncder Est .Order No.
9/81 dated 23rd March, 1981, a copy of which is
produced by the respondents at Annexure A anc the
order of appointment clearly stated that the

promotion as Technical Assistant on ad hoc basis will
not give any cleaim for regular appointment to the post
of Technical Assistant ané since the Seniority list of
Telecom Staff had not been finalised by then, and
also the ad hoc éppointment in the initial

cadre had not been regularised, aépointnﬁnt was

mace on ad hoc basis. He submitted that the
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services of the applicant was also regularised as

Badio Technician on 19th January, 1982 under Estt.
Order No. 127/82. He submitted that the applicant
remained ad hoc as. Technical Assistant andé after
'the names of all those who did not satisfy the
conditions of recruitment rules had been cleared
and also ceneral seniority arrived at as per the
Government instructions under Notification dated
Oth January, 1984, a final seniority lisﬁ was
circulated in which the name of applicant appearec
at Sr.No, 86 in the list of Radio Technician, that
the applicant did not raise any objection on the
cseniority list and he did not challenge the said
list., He also submitted thét after the seniority
list had been finalised by the D.F.C. on 19th
December, 1985 and there were eligible senior
persons in this list and D.P.C. after due
consideration, focund thep fit for regular
promotion, The name of the applicant who was
promoted on ad hoc basis dié not appear in the
approved panel of D.P.C, therefore, there was
no choice but to revert the applicent to his
original rank. He submitted that the contention
of the applicant that he by having passed the
promotion test, became senior to those who had

not passed this test is untenable.

13. So far the applicants of O.A. 427/87 are
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conc;rned, the learned advocate for the
respondents submitted that the applicant No. 1,
2 and 3 were appointed as Operator Telecom on
ad hoc basis and their serviées were ;egularised
as Operator Telecom in 1282. The respondents
have produced the orders regarding the
regularisation of this applicants as Cpérator
Telecom. He also submitted that the applicants
remained ad hoc as Supervisors and¢ after the
nzmes of all those who did not satisfy the
recruitment rules had been cleared and also
general seniority arrived at as per the
Government instructicons datec 3Cth January, 1284,
a final seniority list was circulated in which
the seniority of applicant No.l was shown at
Sr.No. 236 in the list of Operator (Telecom)
and that of one Dhruv Singh appeared at Sr.
No. 89 but the applicant did not raised any
objection on the seniority list and he did not
challenge te seniority list. He submitted that
the a plicant No. 2 & 3 were also regularised
as Operator Telecom in 1982 and they also é&ic
not raise any objection on the senicrity list
in which the name of applicant No.2 was £hown
at Sr.No. 295 anc¢ that of applicant No.3 at

Sr.No. 373 ané they did not challenge this list.

le submitted that so far applicant No.4 is
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concerned, he was appointed as Radio Te-hnician
on ad hoc basis and he was also promoted on

ad hoc basis to the rank of Technical Assistant

\O

vivde order dated 23rd March, 1281, He submitted
that the seniority list of Telecom Staff had not
been finalised by them’and also the ad hoc
appointment in the initial cadre had not been
regularised and the appointment was made on

ad hoc bacis andé the promotion was ad hoc termed
as Radio Technician. The services of applicant
No. 4 was also regularised in 1982 and he remain«
ad hoc as Technical Assistant and after the
names of all those who did not satisfy to
recruitment rules had been cleared and also
general seniority arrived at as per Government
instruction dated 30th January, 1984, a final
seniority list was circulated in which the

name of applicant No.4 éppeareé at Sr.No. 45

in the list of Racic Technician anc¢ he d&i¢ not
raise any objection in the seniority list and
did not challenge it. The respondents have
produced the documentary ewvidence on tﬁis

point. He submitted that after the seniority
list had been finalised by the D.P.C. called
on 19th December, 1985 and there were eligible
senicr persons in this list and DPC after cue

consideration found them fit for regular
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prometion, the names of the applicants who were
promoted on ad hoc basis did not appear in the
approved panel of D.P.C. and hence they were

reverted in their original rank.

13.A, We have heard learned advocates at length,
we find no substance in the arguments of the
learned advocate for the applicants that the
applicants appocintment though termed as aé hoc in
reality and in substance it was against clear
vacancy and hence the respondents were not
justified in appointing them on aé hoc basis ané
we do not find any substance in his submissions
that the responcents who have been selected by
L.P.C. should be consicdered as junior to the
gpplicants and the order of reversion of the
pPplicants was in viclation of proy sions of
Article 14 & 16 of the Constitution of India. We
accept the Submisgicns of the learnecd advccate of
the respondents 1 and 2. We do no agree with
submissions of the applicants that the seniority
should be reckoned not from the date of joining
to the post of Radic Technician but from the date
cf passing the departmental test. We alsc do not
acree with him that the respondents were estopped '
on account of principles of promissory estoppel
from reverting the applicants. We hold that merely

because the applicants remained on ad hoc post
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for five years, it could not be said that there
was promissory estOppel against the responderits
as alleged by the applicants. There is much
substance in the submission of the learned
advocate for the respondents that the appointments
of.the applicants on ad hoc basis were made as a
senicrity of Telecommunicaticn Staff was not
finalised and further there were certeain Group C
Telecom staff who were not meeting the provision
of the recruitment rules and grant of exemption

for regularisation of their initial ad hoc

b2

appointment as Operator/Radic Technician was under

(

consideration of Ministry. Only on clearance by
the Ministry, the initial appointment of Group'C’
telecom staff were regularised ir January 1982,
He submitted that the Seniority licst prepared is
totally in accordance with law anc¢ the applicants
coulé not secure a seniority over those who haé
not passed the promoticn test with them only on
the grouné that the'applicants rassed that test
earlier. He submitted that there is no provision
either in the recruitment rules or in the criteris
lai¢ cown in the principles of senicrity uncer
which the applicants are cleiming Senicrity on
the basis of having qualified dzpartmentzl test
in the year 1980. The learned aévoﬁate for the

respondents submitted that the representation sent
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and the reminders of the applicants were guly
consicered by the respondents. Thus the claim
of the applicants that they having passed
prcmoticn test earlier should be consicderedé as
senior to those who have passed promotion test
later can not be éccepted. We agree with the
submissicns of the learned advocate for the
responCents that as the applicants had not
challenged the final seniority list of Operator/
Radic Technicién in which their names were chown
they cannot now challenge the cecisicn cf tﬁe
DPC which called on 19th December, 1885 which
cons idereé all the eligible senicr persons in
this list and after due consicderation found theﬁ
fit for regular promotion. The names of the
applicants who were promoted on &l hoc basis dic
not appear in the approved panel of DPC. Under

these circumstances, the applicants were reverted

to their original renk.

14, Having consicdered all the submissions

o

made by the learned advccates and considering all
the grounds taken in the applications, we find no
substance in the case cf the applicants and we

do not find any illegality in the impugned orcer
passed against them by which they are ?everted

from the post of Technical Assistant/Supervisors

to the post of Radio Technician/Operator in the




D

114/294/90 in OA/427/87
6

Coram: Hon'pcle Mr. PeH. Trivedi : Vice Chairman
Hon'ble lMr. DeKeAgarwal : Judicial Member
23=10=-1990

Heard Mr .Te.He.Scmpura for Mr.P.Ne.Raval, learned
advocate for the respon.ents. 11A/294/90 for joining
as respondents allowed. Parties may be joined as
responcents., With this direction, MA/298/90 stands

disposed of,

P
), . /) 4
N\ 1 p AN \6
A~ 6 7 ¥ 2o asm N
(DeKeAgarwal) (PeHeTrivesdi)
Juaicial Member Vice Chairman




