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JUDGWMENT

0A/34/87, DA/35/87, OA/36/87, OA/37/87, DA/38/87,
0A/39/87, OA/40/87, 0A/41/87, OA/42/87, OA/43/87.

Per : Hon'ble Mr P H Trivedi : Vice Chairmane

In this batch of cases filed by the Petitioners,
ve heard the learned advocates who madeg common
submissions in them, The learned advocate for the
respondents stated that his reply in DA/42/87 may be taken

as applicable to all cases in the batche

Although the petitioners say that there are
distinguishing features we find that the pPetitioners
and their annexures are almost identically worded.
The petitioners were dismissed from service under rule
14(ii) of Railuay Servants (Discipline & Appeal) Rules,
1968, The relevant orders dismissing them state that the
petitioners absented themselves at the period of strike
in February,1981 that this absence was unauthorised.,

thet this absence was later sought to be justified by
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production of a2 medicel certificzte from & Doctor other
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tharn & Reilusy Doctor, that inepite
the petitioner cortected from their resicence, they uvcre
not found there and were therefore, trested as absconding.
Subsequently the petitioners appealed against the orcer

of dismisal and in appeal petitions stated that the
appellate authority may order an enquiry if it feels
necessary since the condition is normal for an enguiry

at present, The petitioners moved the High Court,., But

they were directed to file appeals against the impugned

order on or before 31st October, 1985 in view of the
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Judgment in the case of Union of India V/s.Tulsiram
Patel, The appeal petition was made in October, 1985,
In disposing of the appeal the appellate authority in
30th May/2nd June, 1986 has given grounds for its
order; It has stated that it was not practicable to
hold enquiry at the time when the orders for punishment
were passed by the disciplinary authority but has not
touched the point on the gquestion of holding an enquiry
before disposal of the appeal, Subsegnently, in December

1986 the Supreme Court in similar matters in its order

dated 3/12/1986 specifically referred to its judgment in
Satyavirsingh V/s.Union of India 1985(4) (s6C) (252] (281)

as not having been complied with by the appellate

authority and directed that the appellate authority shall

re-dispose of the appeal and keeping the directions &s

referred to above in view in the judgment of Satyavirsingh

V/s.Union of India while dealing with the matterse.

Subsequently, this Writ Petition was withdrawn in the

upreme Court with the directions of the Supreme Court
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that they were soO permitted to be withdraun to enable

the petitioner to file them in the Central Administrative
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The short point before us is whether in disposing

of the appeal the appellate authority should have

ordered an enquiry oOrT not and whether their orders

rejecting the appeal without their doing so on that

ground are valide.

It is unnecessary to go into the gquestion uhether

the disciplinary authority was right or not in coming to

the finding their conditions prevailing in February'81
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were such that disciplinary proceedings were not

practicable., Even if it is held thet the conditions

then prevailing were such that disciplinary proceedings

could not have been held, the quesfion is whether

in June, 1986 it was practicable to hold an enguiry,

We are afraid that this question has not been examined

in appeal, The appellants did not specifically ask for

an enquiry or claim it as a matter of their right that
the - enquiry be held before disposing of the apﬁeal as
the orders dismissing them were passed the Disciplinary
Authority were not based upon the findings of any

enquiry or Qere passed without giving them an opportunity
to be heard with reference to the specific charges
against them, The appellants have asked the appellate
authority to hold an enquiry as if it thought so
necessary, This stipulation regarding the appellate
authority considering whether the enquiry be held if it
sought so necessary detracts to an extent from the
appellants, making of their claim, there is no doubt that
the question has been raised by the petitioners/appellants

nd it was therefore, necessary for the appellate

acthority tog epply ite ming to-this question andite cive
its ressons why it did not considerec an enquiry either
necessary or practicable at the stage when the appeal

waes being disposed of. This hes not been done. During the
hearing it was suggested by us to the respondents whether
they were ready to review the orders of the appellate
authority suo motu., After the hearing but before the
rendering of this judgment the respondents have filed

affidavit sllowed to be brought on record that they have
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decided to review these cases but the applicants who

were present did not agree to have the result of the
cases deferred for such outcome of the revieu;'and

have pressed for a decision of the cases,

The judgment of the Supreme Court in Satyavirsingh
U/s. Union of India is applicable to the petitions. This
judgment upholds the right of the petitioners to an
enquiry even at the stage of the appeal, The orders
of the Supreme Court of 03/12/1986 in other similar
matters specifically referred to the orders of the
appellate authority not having complied in terms with

the directions in this judgment.

The petitioneré have made out a case regarding its
discrimination against them on the ground of several
others similarly situated having been more leniently
dealt with, During thek hearing we were left with a
distinct impression that while facts end circumstances
of each case could be different, no locical basis for
distinouishing the case of those who were leniently
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e wobddrrefraim to oo intoggphie imattier Jat thissciaen
as tne appellate authority would have opportunity to
go into the facts and circumstances of the cases of tne
petitioners in the light of the directions we propose

to give.

We consider that this is & fit case for the appellate

authority (Respondent No.2) to either hold an enguiry or
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order an enquiry to be held as directed by the Supreme
Court following its judgment in Satyavirsingh V/s. Union
of India and come to relevant findings on the basis

of which sach the petitioner's case could be decided by

them, We direct that this be done in a period of three

monthse

We, therefore, partly allow the petitions and quash
the orders dated 30th May/2nd June, 1986 of the appellate
authority (Respondent No.2) who may carry out the
directions aforesaid. No order as to costse.

Sd/-

( P.H. TRIVEDI )
VICE CHAIRMAN.

sd/-

( P.M. JOSHI )
JUDICIAL MEMBER




