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JUDGMENT (g/;

0A/362/87 27/11/1987

Per : Hon'ble Mr P H Trivedi : Vice Chairman

In this case the petitioner has impugned the order dated
19/5/1987 posting her at Rajkot and not accommodating her at
Ahmedabad. Her challenge is on the ground that there are only

two Collectorates namely Baroda and Ahmedabad and on account

of a new' Collectorate opened at ’Rajko‘tm ~‘recently, the petitioner
is not liable to be transferred there. A pol__icy decision dated *x
4/7/1986 has been taken under which it is obligatory for the staff
to go to Rajkot on their first promotion for a period of one year
and on completion thereof —;r—x;wéfficers so transferred have a right
to be sent back to their respective parent Collectorate. The
petitioner was promoted to the post of Offi_ge Supdt. vide order

dated 3/9/1985, was transferred to Rajkot and after serving there

for about 1",' year she was transferred to Ahmedabad on 14/11/1986.

Within two months thereof the petitioner was sought to be transferred

on promotion as Administrative Officer by orders dated 13/1/1987
but the orders were cancelled on 24/4/1987 on her representation
dated 20/3/1987. On 19/5/1987, however, an order was passed
transferring her to Rajkot as Administrative Officer although persons
promoted along with her were posted in their parent Collectorates.
The petitioner has detailed at Annexure 'B' six cases. The petitioner's
contention is that all officers similarly situated have been promoted
and posted in their respective parent Collectorate but only the
applicant has been picked up to go to Rajkot in an arbitrary and
discriminatory manner. The policy decision referred to does not
provide for second transfer on promoti;)n. The circumstance that
requires the petitioner to go to Rajkot has arisen from Mr.Parmar

who is working as an Administrative Officer to be transferred vice



applicant in Ahmedabad but Mr.Parmar was earlier transferred to

Ahmedabad Collectorate and the orders were cancelled at his request
only in April, 1986 as he refused then to go to Ahmedabad. The
petitioner has also contended that there are vacancies now and
likely to arise in the near future in which she can be retained.
In equity the policy should be that the junior most person who is
promoted should be asked to go to Rajkot but as it is sought to
be implemented, the policy works against senior persons who are
arbitrarily sent to Rajkot while junior persons are retained at

Ahmedabad.

2. The respondents' contention is that the transfer is an incident
of service. If an officer is transferable, the transfer cannot be
~ challenged. In this case there is no bar against the second transfer
to Rajkot. The petitioner is being sent to Rajkot only because others
who have served their term in Rajkot are required to be brought
back. The policy to which reference has been made by the petitioner
requires at least one year of service in Rajkot for officers who
are transferred there and thereafter officers so transferred are
allowed to come back to their parent Collectorate. There is no
vacancy at Ahmedabad at the material time when the turn of
promotion of the petitioner came about and therefore the petitioner
was sought to be transferred to Baroda and now has to be posted
at Rajkot. When the petitioner was offered promotion as Administrative
Officer there were only two promotees namely the applicant and
Mr.Parmar and Mr.Parmar was retained in Rajkot because there
was a clear vacancy and the applicant had to be posted at Surat
under Baroda Collectorate which order was later cancelled. The
respondent in his reply has detailed the reasons why other persons
could not be sent to Rajkot. Regarding the availability of vacancy
also there is difference in position of the applicant and of the

respondent. The applicant has stated that there is one vacancy now




and two vacancies are going to be available before the end of
November, 1987 while the respondent states that there is no vacancy

now.

3. After hearing ~the learned advocates we find that the

transferability of the officer is not in dispu;e. There are no
allegations regarding mala fide. The only question which remains
is whether the transfer is arbitrary or violative of policy or against

e ; :
equity. We do not know what is the status of policy instruction

et 2

dated 4/7/1986 referred to. It does not appear to be more than
the minut;s:“ of a meeting called by the concerned Collectorates
and purports to be only a working arrangment for the staffing problems
of the Rajkot Collectorate. It may not be right to construe the
| conclusions recorded in this minute as more than such working
arrangements. Certainly they cannot over-ride the provisions regarding
| competent authorities for transferring officers or the transfer
( liability of the staff available to them under the rules and instructions
having the force of law.However, taking these policy instructions
as applicable to the case, in view of the petitioner herself having
relied upon them and not disputed their applicability, we find that

there is no bar in it in terms against posting an officer a second

time at Rajkot from Baroda or Ahmedabad Collectorate. The

e —

petitioner is a lady officer and lady officers have been allowed
a concession in their transfer liability being 50% of the number
to be transferred and it is not contended that this number is exceede d.
The ratio of officers working in Rajkot Collectorate to be brought
back by transferring officers from Rajkot and Baroda Collectorate
is also fixed to 1:1. The exceptions regarding transfer liability at
para 7 except clause 5 thereof also have no applicability in the
petitioner's case. Regarding that clause 5 the genuine reasons which
need exercise of discretion is a matter on which a view has

been taken and the petitioner has not pursued the question of challe-

nging transfer on account of hardship.
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4, It, however, appears from the circumstances narrated during

e,

the hearing that the policy is being so operated that at the point
of time at which the person is brought back from Rajkot, such
of the officers who are due for promotion are placed in the position
of either foregoing promotion or having to go to Rajkot with the
knowledge and expectation that either those who are senior to them
#axd and who have been promoted at a time when such officers
from Rajkot were not due to return, will be retained in their station
and also such officers who are junior and who will be promoted
in vacancies arising after the point of time of the return of the
officers from Rajkot will be retained}_rlheir station. This synchronisation
of the date of return of officers at Rajkot and of the officers
due to be promoted and transferred to Rajkot leaves much scope
for manipulation. Even apart from manipulation, there is a
considerable element of the luck of the draw, to say the least.
‘l In our view, it is necessary that the policy is reviewed so that
‘ uniform principles are equitably laid down regarding the transfer

| liability to Rajkot and all officers are subjected to this transfer

liability failing availability of volunteers so that suchn[f liability

is shared equally. Another alternative might be to induce yolunteers
to a greater extent and it may be examined how this can be done.
If the transfer liability to Rajkot is regarded as transitional problem,
the transitional arrangement is required to be more equitably ordered
and must be B& seen to bezoequitably ordered. We cannot help
\ observing that we are left with a distinct impression that the

| petitioner is being disturbed far too frequently. She has been brought

to Ahmedabad admittedly only in November, 1986 and observes

a spell of the normal tenure there and if promotion posts are likely
to come about at Ahmedabad as appears to be the case she has

a claim to be accommodated at Ahmedabad. Similarly persons to

be brought back from Rajkot should also not pick and choose the
on

date /which they need to come to their parent Collectorate and




there should be a fixity about it. We would not like to involve

ourselves in the administrative arrangements which makes this
objective feasible and would content ourselves by merely directing
the attention of the concerned authorities regarding this aspect

of the problem which calls for a review of the policy instructions.

5. In the light of the above observations, we find that Mr.Parmar
has a claim to be accommodated in the Ahmedabad Collectorate
and the petitioner has a tEansfer liability to serve in Rajkot but
in the circumstances in gq}{ity, she has a prior claim to be
accommodated in Ahmedabad Collectorate in a vacancy as Administr-
ative (Qfficer as has arisen or might arise before 30/11/1987 in
preference to any of her juniors. The option to go to Rajkot may

be offered to her juniors in their order of seniority subject to the

provisions in the policy dated 4/7/ 1986 until it is suitably reviewed.

6. With these directions, we find that the application has merit

and allow it in part. No order as to costs.

VICE CHAIRMAN
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