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1, 	Whether Reporters of local papers may be allowed to see the Judgement? 
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Shri Indulal Joshi, 
Stand ChawK, 
Behind Girls High School, 
Jetpur. 	 : Applicant 

(Advocate: i1r..i..Rana) 

Veiisus 

The General Manager, 
Telephones, Near High 
Court, Ahrnedabad, 

SuD-Divisjonal Officer, 
Stand Chawic, Behind Girls 
High School, Jetpur. 	 : 1espondents 

(Adv3cate: Mr.P.s.Chapanerj 
for Mr.2.I.Raval) 

JUDGMENT 
Date: 27-2-1991 

Per: Hone ble iir. R.C.Bhatt 	; Judicial Member 

In this application under Section 19 of the 

administrative Tribunals Act, 1985, the applicant has 

challenged the validity of the oral orcier of termination 

by 1esponient No.2 by wnich the respondent No.2 asked the 

applicant not to come to office on and from 1st July, 1987. 

It is alleged in the application that the applicant was 

initially inducted and continuously worked as a Casual 

Driver for driving the departmental-vehicle on Nuster-Roll 

basis under Jet ur ones, Sub-Divisions of the Respondents. 

The appointment was made at the end of the month in the 

year 1985 and the applicant worked upto March 1986 for 

106 days. It is further alleged that from the month of 

April, 1986 till thu date of his termination, the applicant 

has without any interruption served the department 
till 

continuously / the oral termination and that the applicant 

has completed more than 240 days in a calendar year previous 

to the date of oral termination, It is the case of the 

applicant 	that the respondents have triolated Section 25(F) 

of the industrial Disputes Act, 1947 hereinafter referred to 

the Act. It is alleged that the Telephone Department is 
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an Industry which would come in the spehre of 

Industrial Disputes Act 1947 and the applicant who is 

a casual driver, is a woriian =rld the respondents are 

in law bound to follow the provisions of the Industrial 

Disputes Act before orally teruinating the services of the 

applicant. It is alleged that there is also a breach of the 

Constitutional guarantee given under Artikces 14 and 16. 

oP the Constitution that the oral order is violative of 

the Article 21 of the Constitution of India. The applicant 

has therefore piayed that the oral order asking the 

applicant not to come to office on and from 1st July, 1987 

by the respondent No.2 be set at nought and the respondents 

be directed to reinstate the applicant with all backwages 

(and  the respondents be further dii ected to pay the 

appiicant the difference in salary on the basis of the 
to 

proposition 'equal pay for equal work' and/make the pay 

fixation of that category. 

contending 
2. 	The respondents have filed written staterent / 

that as the applicant has challenged the order without 

first exhaasting the departmental remedies the application 

deserves to DC dismissed in view of the Section 20 of the 

Administrative Tribuncs Act, 1985. It is further contended 

that the applicant was informed to be careful for the 

month of My 1987 by his iuusterinp incharge, Shri B.14.Tri 

J.i.. outdoor as well as SDUP, Jetpur because Jeep 
he 

N2.GAY 9159 whici-Vwas Qriving became out of oraer due to 

his personal carelessness and  tht the work of the applicant I 

was not found satisfactory. After that also his work could I 

not be improved and the same vehicle again beca1ne faulty 

during June, 1987. The respondents have contended that as 

the work of the applicant was not satisfactory, and was 

risky, he was told not to come on duty from 1.7.1987. 

The respondents have not disputed that the services of 

the applicant have been put to an end by the respondent 

0. 
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No.2 by informing him orally not to come or attend 

otfice on iid from Ist July, 1987. The respandents 

have denied that the applicant served for 240 days as 

alleged in the application. It is also denied that any 

reason is necessary to be given for retrenchment. 

The responants denied that the telephone Department 

is an 'Industry1  which would come within the sptere of 

Industrial Disputes Act. It is contended that from 

April, 1986 to June, 1987 the applicant was engagd as 

casual driver on caily wages and his ssrvices were purely 

teuporary. 

3. 	The applicant has filed a rejoincer contravertin; 

the averments made by the respondents in their reply. 

The applicant has alleged that he has not raceived any 

memo with rgard to his inaiscipline nor aoout his 

performance in service and that the termination of his 

service orally casts axa clear slur on his character and 

conduct. 

. 	At the time at hearing of this aplication, the 

learned advocate for the applicant has confined his 

arguments to the relief Drayed in para 7(a) ot the 

apiicatjon ana has not pressed relief in para 7(b) of 

the application. The learned advocate tar the responnents 

has not presoca poits about limitation and about the 
the 

applicant having not exhaus-bd / departmental remedies 

1' 	betore approcahing tuis Tribunal. 

5. 	The tirst contention of the responaents is that 

the Telephone Department is not an 'Industry' as defined 

in section 2 (J) of the Industrial Disputes Act. In 

this connection, learned aevocate for the applicant 

has relied on the two decisions of this Tribunal in 



G.K.i-parnathi vs. Union of India in TA/69/1987 decided 

on 10th December, 1987 and Viljibhai K.Soldnkj & Anr. 

vs. Union of India and Others in OA/518/88 decided on 

19th .epteruber, 1990 in which it is held that post arid 

Telegraph Department is an industry as defined in 

Section 2(J) of the Industrial Disputes 	in these 

two decisions of this Tribunal, the reliance was placed 

on the earlier aecjsjon in the case of Kunjan Bhaskaran 

aria others vs. Sub Divisional Office, Telegraphs 

Changanassery (1983 L.135) in which it was held that 

the P & T Deptt. is an industry and if there is a 

termination even if it is oral, it cannot be done 

without regd to Section 25 F of the Industrial 

Disputes act. in view of these decisions, we find 

no substance in the co ei.ttjon of the respoiiaents that 

2 & T department is not an industry and we hold that 

the present applicant is governed by the provisions of 

the Inus trial bisputes Act. 

The learned advocate for the respondents also 

submitted that the combined reading of Section 14 and 

Section 28 of the Central Administrative Tribunals Act 

show that this 	ribunal has no concurrent jurisdiction 

with Labour Court or Industrial Tribunal • 	He 

suflmitted that in view of these two sections, 	the 

applicant ought to have approached the Labour Court 

or Industrial Tribuncl for the redressal of his 

grievance and not to this Tribunal. 	He submitted that 

the appliaant has challenged the violation of Section 

25 F of the Industrial Disputes Act and therefore the 

proper foi:urn for him for redressal of his grievance was 

the Labour Court or Industriul Tribunel and not this 

Tribunal. 

In order to undeistand clear pobition of law 

on this point, we rlave a rceut juament at Central 

Adminitrative Tribunal Hycierebad Bench consisting of 
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five Members 
/in A Padmavalley and Another vs. C.P..D. andVLs 

reported in 	&.iII (1990) 	(C.i.T.) 384 (FB) 

in which it is held that the Administrative Tibuna1 

does not exercise concurrent jurisdiction with those 

authorities in regard to matters covered oy that Act. 

and hence all matters over which the Labour: Court or 

the Incrustrial Tribunal or other authorities has 

jurisdiction under the Industrial Disputes Act do not 

autornat.y become vested in the Administrative 

Tribunal for adjudication. in para 13 of this judgment, 

it. is held that in view of very vide definition of service 

metters it follows that there can be no dispute that the 

expression service matters cvers not only matters 

crovided for in the service rules, but also matters 

provided for in other laws and statutes including the 

I.D.Act. In pare 38 of this Judgment, it is held 

HIn  our view, one such situation would be where the 

competent authority ignores statutory prisions or acts 

:n violation of Article 14 of the Constitution. Further, 

vhere either due to admissions made or from facts apparent 

on the tace of the record, it is clear that there is 

statutory violation, we are of the opinion, that it is 

open to the Tribunal exercising power under Article 226 tc 

set aside the illegal order of termination and to direct 

reinstatement of the employee leaving it open to the 

employer to act in accordance with the statttory 

rovisicns. To this extent we are of the view that 

alternatá remedy cannot be pleaded as a bar to the 

V 	 exercise of jurisdiction under Article 226. However, 

the exercise of the ower is discretionary and would 

depend on the facts end circumstances of each case. 

The power is there but the High Court/Tribunal may not 

exercise the power in every caser Therefore though 

the applicant seecing relief under the provisions 

ord manly 
of the Industrial Disputes Act should/exhaust the 
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said 
remedy available under the/sct, but when the competent 

- 	 acted 
authority has ignored statutory piovisions or/in  violation 

of 	rticIe 14 of the Constitution, this ribunal can 

in the exercise of the a iscretionary power entertain such 

application. in this case for the reasons which will 

follow, we era of the view that the respondents have 

atd in complete violation of the statutory r)rovisiorls 

of the l.D. ct and this is a fit case in which we will 

exercise our o.iscretion to entertain this application 

of the present applicant. 

8. 	Now the question is whether the respondents have 

followed the provisions of Section 25 F of the I.D. act. 

Niceties and Semantics apart, termination by the employer 

of the service of a workman for any reason whatsoever would 

constitute retrenchment except in cases excepted in 

Section 2 (00) . The excepted or excluded cases are where 

termination is oy way of punishment inflicted by way of 

disciplinary action, voluntary retirement of the workman, 

retiremenc of the workman on reaching the age of super-

annuation if the contract of the employment beeen the 

' 	 employer and the workman concrned contains a stipulation 

in that behalf, and termination of the services of a 

workman on the ground of continued ill health. At this 

stage it is necessary to consider the 	:::on of the 

respondents in their Written statement that the work of 

the applicant was unsdtisfactry, risky driving end 

was very rough which resui - ed the vehicle out of order 

again and again and therefore the app1icen was told not 
cause 

to come from 1st July 1987. 	this is the rooVof the 

oral ternination of the applicant by the respondent then it 
namely 

is a punitive action // punishment, The applicant in 
- 	 been 

rejoinder has clearly stated that he has not/served any 

notice of indiscipline or for inefficient or unsatisfactory 
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work, In this view of the mat Ler, the terGi -   ion 

ould be ab initlo void tor violation of principles 

of natural justice and for not following the procedurE 

prescribed, for imposing punishment. 

ccord.ing to Section 25 F of the Industrial 

Disputes ict 1947, no workman employed in any industry 

who has been in continuous service for not less than 

one year under an employer shall be retrenched, by that 

employer until the requirements of clause (a), (b) and 

(c) of Section 25 F are fulfilled. The applicant is a 

workman as defined in Section 2 (s) of Industrial D±SpU- 

ct. It would be necessary to examine Section 25 (B) 

Cliuses (1) an (2) of the Act. Clause 1 provides for 

uninterruptea services and Clause (2) comprehends where 

a workman is not in continuous service. Sub-Sectjcn(i) 

end (2) introduce a deeming fiction as to in what 

circumstances a workman could be said to be in 

continuous service for the purposes of Chapter V-s. 

Sub-Section (2) incroporates another deeming fiction for 

an entirely different situation. it comprehends a 

situation here a workman is not in continuous service 

within the meaning of Sub-..ectj 	(1) br a period of 

one year or six months, he shall be deemed to be in 

continuous service under an employer for a period of 

one year or six months as the case may be if the 

woriman during the period of 12 calendar months just 

preeding the date with reference to which the 

calculation is to be made has actually worked under that 

ernuloyer for not less than 240 days. in such a case 

he is deemed to be in continuous service for a period of 

one year if he satisfies the conditions in Sub-Clause 

(a) of Clause (2) . The conditions are that commencing 

the date with reference to which the calculation is to 

be made, in case of retrenchment the date of retrenchrnen 

if in a period of 12 calendar months just preceding 



such date the workman has rendered service for a period 

of 240 days he shall be deemed to be in continuous service 

for a period of one year for the purpose of Section 25B 

and Chapter V-h. in the instant case, the applicant 

has produced satisfactory evidence that he had worked 

for more than 240 days in a period of 12 months preceeding 

the date of the oral termination as mentioned in the 

rd. In view of these evidence, it will have to be 

assumed that the workman is in continuous service for a 

period of one year and he will satisfy the eligibility 

qualification enacted in Section 25 F assuming that the 

oral termination was a termination simplictor. Thus, 

the applicant was entitled to a notice and also retrench-

ment compensation in this case.s pre condition for a 

valid retrenchment has not been satjsfjed the termination 

of service is ab initio void, invalid and inoperative 
to be 

nd he must therefore be decmed /in continuous service. 

The learned advocate for the respondents raised the 

question whether the applicant would be entitled to all the 

bacicwages if the termination of service is held inoperative 

and void. hccording to hLn, the applicant is not entitled 

to full backwages. It is held in Mohan Lal vs. Bharat 

Electronics Ltd. (1981) 3 SOC 255.that in case of illegal 

termination of service woricer is deemed to be continuing 

in service and is entitled to reinstatement with full 

bacicwages.NO case is made ouu for departure for this 

normally accepted approach of the Court and Tribunals 

V in the field of social justice ana we do not propose 

to depart in this case. 

in the resuit,the application having merits is allowed 

Lind toe oral order of the Fespondent No.11 asking the 

applicant not to come office on and from 1st July, 1987 

is held az iriitio void. Thus the oral teriination being 

.. 



inoperative, the respondents are directed to 

reinstate the applicant at once with all the 

backwages. The application is thus allowed to 

the above extent. The relief in terms of para 

7(b) does not survive as it is not 	. 

We pass no order as to costs having regard to 

the facts and circumstances of this case. 

OAC'~~ 
(i.c. Bhatt) 
Judicial Merrber 

-C 
(P. Fi.Trivedi) 
Vice Chairman 


