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Shri Indulal Joshi,

Stand Chawk,

Behind Girls High School,

Jetpur. : Applican

(Advocate: Mr.MeDeRana)

versus

l. The General Manager,
Telephones, Near High
Court, ahmedabad.

2. Sub-Divisional Officer,
Stand Chawk, Behind Girls
High school, Jetpur. : Respondents

(Advocate:s Mr.P.S.Chapaneri
for Mr.P.M.Raval)

0.A./313/87

JUDGMENT

Date: 27-2-1991

Per: Hon'ble Mr. Re.Ce.Bhatt Judicial Member

In this application under Section 19 of the
AdminiétratiVe Tribunals Act, 1985, the applicant has
challenged the validity of the oral order of termination
by Respondent No.2 By which the respondent No.2 asked the
applicant not to come to office on and from 1st July, 1987.
It is alleged in the application that the applicant was
initially inducted and continuously worked as a Casual
Driver for driving the departmental-vehicle on Muster-Roll
basis under Jetpur ¥nones, sub-Divisions of the Respondents,
The appointment was made at the end of the month in the
year 1985 and the applicant worked upto March 1986 for
106 days. It is further alleged that from the month of
April, 1986 till the date of his termination, the applicant
has without any interruption served the department

£ill
continuously / the oral termination and that the applicant

has completed more than 240 days in a calendar year previous

to the date of oral termination. It is the case of the

applicant that the respondents have ¥Yiolated sSection 25
of the Industrial Disputes Act, 1947 hereinafter referred to-

the Act. It is alleged that the Telephone Department is
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an Industry which would come in the spehre of

Industrial Disputes Act 1947 and the applicant who is

a casual driver, is a workman and the respondents are

in law bound to follow the provisions of the Industrial
Disputes Act before orally terminating the services of the
applicant. It is alleged that there is also a breach of the
Constitutional guarantee given under Artilces 14 and 16.

of the Constitution that the oral order is violative of

the Artiéle 21 of the Constitution of India. The applicant
has therefore prayed that the oral order asking the
applicant not to come to office on and from 1st July, 1987
by the respondent No.2 be set at nought and the respondents
be directed to reinstate the applicant with all backwages
and the respondents be further directed to pay the
applicant the difference in salary on the basis of the
proposition 'equal pay for equal work' and}gake the pay
fixation of that category.

contending
2 The respondents have filed written statement [/

that as the applicant has chaltenged the order without
first exhamsting the departmental remedies the application
deserves to be dismissed in view of the Section 20 of the
Administrative Tribunds Act, 1985, It is further contended
that the applicant was informed to be careful for the
month of May 1987 oy his mustering incharge, Shri B.M.Tri
Jee Outdoor as wgél as SbuP, Jetpur because Jeep

No «GAY 9159 which(was ariving became out of order due to
his personal carelessness 3nd that the work of the applicant
was not found satisfactory. aAfter that also his work could
not be improved and the same vehicle again became faulty
during June, 1987. The respondents have contended that as
the work of the applicant was not satisfactory, and was
risky, he was told not to come on duty from 1.7.1987.

The respondents have not disputed that the services of

the applicant have been put to an end by the respondent
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No.2 by informing him orally not to come Or atﬁend
office on and from 1lst July, 1987. The respondents

have denied that the applicant served for 240 days as
alleged in the application. It is also denied that any
reason is necessary to be given for retrenchment.

The respondents denied that the Telephone Department

is an ' Industry' which would come within the sphere of
Injustrial Disputes Act. It is contended that from
April, 1986 to June, 1987 the applicant was engaged as
casual driver on daily wages and his services were purely
temnporary.

3w The applicant has filed a rejoinder contraverting
the averments made by the respondents in their reply.
The applicant has alleged that he has not received any
memo with regard to his inaiscipline nor apout his
performance in service and that the termination c¢f his
service orally casts zmmd clear slur on his character and
conducte.

4, At the time of hearing of this application, the
learned advocate for the applicant has confined his
argunents to the relief prayed in para 7(a) of the
application and has not pressed relief in para 7(b)} of
the application. The learned advocate for the respondents
has not presseu points about limitation and about the

the
applicant having not exhausted / departmental remedies

betore approcahing this Tribunal.

Se The tirst contention of the respon.ents is that

the Telephone Department is not an ' Industry' as defined
in Section 2 {(J)Y of the Industrial Disputes Act. In
this connecticn, learned aavocate for the applicant

has relied on the twoe decisgsions of this Tribunal in



G.K.Aparnathi vs. Union of India in TA/69/1987 decided
on 10th December, 1987 and Viljibhai K.Solanki & Anre.
vs. Union of India and Others in 0A/518/88 decided on
19th sSeptember, 1990 in which it is held that Post angd
Telegraph Department is an Industry as defined in
Section 2(J) of the Industrial Disputes act. In these.
two decisions of this Tribunal, the reliance was placed
on the earlier decision in the case of Kunjan Bhaskaran
and others vs. Sub Divisional Office, Telegraphs
Changanassery (1983 LIC.135) in which it was held that
the P & T Deptt. is an industry and if there is a
termination even if it is oral, it cannot be Jdone
without regurd to Sec@ion 25 F of the Industrial
Disputes act. In view of these decisions, we find

no substance in the coutention of the respoudents that
P & T department is not an industry and we hold that
the present applicant is governed by the provisions of

the Industrial Disputes Act.

6. The learned advocate for the respondents also
submitted that the combined reading of Section 14 and
Section 28 of the Central Administrative Tribunzls act
show that this Tribunal has no concurrent jurisdiction
with Labour Court or Industrial Tribunal. He
submitted that in view of these two sections, the
applicant ought to have approached the Labour Court

or Industrial Tribunal for the redressal of his
grievance and not to this Tribunal, He submitted that
the applicant has challenged the viclation of Section
25 F of the Industrial Disputes Act and therefore the
proper forum for him for redressal of his grievance was
the Labour Court or Industrial Tribunal and not this

Tribunal.
b In order to understand clear position of law
on this point, we have a recent judgment of Central

aAdministrative Tribunal Hyderabad Bench consisting of




five Members
/in A Padmavalley and Another vs., C.P.W.D. and

reported in ¥®X.III (1990) C.S.J. (C.A.T.) 384 (FB)

in which it is held that the Administrative Tribunal
does not exercise concurrent jurisdiction with those
authorities in regard to matters covered by that act.
and hence all matters over which the Labour Court or

the Industrial Tribunal or other authorities has
jurigsdicticn under the Industrial Disputes Act do not
autamatiaslly become vested in the Administrative
Tribunal for adjudication. In para 13 of this judgment,
it is held that in view of very wide definition of servdce
matters it follows that there can be no dispute that the
expression service matters covers not only matters
provided for in the service rules, but also matters
provided for in other laws and statutes including the
I.DeAct. In para 38 of this Judgment, it is held
"In our view, one such situation would be where the
competent authority ignores statutory provisicons or acts

in violation of Article 14 of the Constitution. Further,

where either due to admissions made or from facts apparent

on the face of the record, it is clear that there is
statutory violation, we are of the opiniocn, that it is
open to the Tribunal exercising power under Article 226 t«
set aside the illegal order of termination and to direct
reinstatement of the employee leaving it open to the
employer to act in accordance with the statutory
provisions. To this extent we are of the view that
ﬁ/\ alternateé remedy cannot be pleaded as a bar to the
?d exercise of jurisdiction under Article 226. However,
the exercise of the power is discretionary and would
depend on the facts and circumstances of each case.
The power is there but the High Court/Tribunal may not
exercise the power in every case.' Therefore though

the applicant seeking relief under the provisions

7 ' Oordinarily
of the Industrial Disputes Act should/exhaust the
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remedy available under the/Act,but when the competent
- acted

authority has ignored statutory provisions og{in violation
of article 14 of the Constitution, this Tribunal can
in the exercise of the discrationary power entertain such
application. 1In this case for the reasons which will
follow, we are of the view that the respondents have
acted in complete violation of the statutory provisions
of the I.D. Act and this is a fit case in which we will
exercise our discretion to entertain this application
of the preseat applicant,
Be Now the guestion is whether the respondents have
followed the provisions of Section 25 F of the I.D. Act,
Niceties and Semantics apart, termination by the employer
Oof the service of a workman for any reason whatsoever would
constitute retrenchment except in cases excepted in
section 2 (00). The excepted or excluded cases are where
termination is by way of punishment inflicted by way of
disciplinary action, voluntary retirement of the workman,
retirement of the workman on reaching the age of super-
annuation if the contract of the employment between the
employer and the workman concerned contains a stipulation
in that hehalf, and termination of the services of a
workman on the ground of continued ill health. 4t this
stage it is necessary to consider the :contsatlons of the
Iespondents in their written statement that the work of
the applicant was unsatisfactory, risky driving and
was very rough which resulted the vehicle out of order
dgain and again and therefore the applicant was told not

cause
tOo come from 1st July 1987. ‘ig this is the root/ of the
oral termination of the applicant by the respondent then it

namely

is a punitive action ﬁf punishment. The applicant in

been
rejoinder has clearly stated that he has nog/served any

notice of indiscipline or for inefficient or unsatisfactory

.« F
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worke. In this view of the matter, the termYagtion
would be ab initio void for viclation of principles
of natural justice and for not following the procedure

prescribed for imposing punishment.

According to Section 25 F of the Industrial
Disputes Act 1947, no workmen employed in any industry
who has been in continuous scrvice for not less than
One year under an employer shall be retrenched by that
employer until the reguirements of clause (&), (b) ang
(c) of Section 25 F are fulfilled. The applicant is a

workmen as defined in Section 2(S) of Industrial Disputg

Act. It would be necessary to examine Section 25 (B)
Clauses (1) and (2) of the act. Clause 1 provides for
uninterrupted services and Clause (2) comprehends where
a workman is not in continuocus service. Sub-section(1l)
and (2) introduce a deeming fiction as to in what
circumstances a workman could be said to be in
centinuous service for the purposes of Chapter V-A.
Sub-Section (2) incroporates another deeming fiction for
an entirely different situation. It comprehends a
situation where a workman is not in continuous service
within the meaning of Sub-Section (1) for a period of
on€ year or six months, he shall be deemed to be in
continuous service under an employer for a period of
one year or six months ax the case may be if the
workmen during the periocd of 12 calendar months just
préteeding the date with reference to which the
calculation is to be made has actually worked under that
employer for not less than 240 dayse In such a case

he is decmed to be in continuous service for a period of
one year if he satisfies the conditions in Sub-Clause
(a) of clause (2). The conditions are that commencing
the date with reference to which the calculation is to
be made, in case of retrenchment the date of retrenchmen

if in a period of 12 calendar months just preceding
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such date the workman has rendered service for a period

of 240 days he shall be deemed to be in continuocus service
for a period of one year for the purpose of Section 25B
and Chapter V-A. In the instant case, the applicant

has produced satisfactory evidence that he had worked

for more than 240 days in a period of 12 months preceeding
the date of the oral termination as mentioned in the

(jo® zzrd. In view of these evidence, it will have to be
assumed that the workman is in continuous service for a
period of one year and he will sétisfy the eligibility
qualification enacted in Section 25 F assuming that the
oral termination was a termination simplictor. Thus,

the applicant was entitled to a notice and also retrench-
ment compensation in this case.As pre condition for a
va;id retrenchment has not been satisfied, the termination
of service is ab initio void, invalid and inoperative

to be
and he must therefore be deemed /in continuous service.

10, The learned advocate for the respondents raised the
question whether the applicant would be entitled to all the
backwages if the termination of service is held inoperative
and void. According to him, the applicant is not entitled
to full backwages. It is held in Mohan Lal vs. Bharat
Electronics Ltd. (1981) 3 scC 255.that in case of illegal
termination of service worker is deemed to be continuing

in service and is entitled to reinstatement with full
backwages«NO case is made out for departure for this
normally accepted approach of the Court and Tribunals

in the field of social justice ana we do not propose

to depart in this case.

1l. In the result,the application having merits is allowed
and the oral order of the Kespondent No.II asking the
applicant not to come office on and from 1st July, 1987

is held ab initio void. Thus the oral termination being
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inoperative, the respondents are directed to
reinstate the applicant at once with all the
backwages, The application is thus allowed to
the above extent. The relief in terms of para

Pressecl ™~
7(b) does not survive as it is not pamed.

We pass no order as to costs having regard to

the facts and circumstances of this case.

[ LM P

(R.C. Bhatt) (P.Ho.Trivedi)
Judicial Member Vice Chairman
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