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4. Whether it needs to be circulated to other Benches of the Tribunal?
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Shri Je.VeParmar N
C Slpr Bhartibeh Thakkar, \
Duvasia Hospital, Mirjapur, \\ ;
Bhuj»370001. : Petitioner -

(AdVMreJeJeYajnik)

versus

1. Union of India
Throughs
The Secretary, Ministry
of Finance, Vitt Bhavan,
New Delhi.

2. The Collector of @ustoms and
Central Excise, Rajkot having
his office oppe Karansinghji
school, Central Point Building,
Rajkote.

3. Shri Jayandranath
Deputy Collector of
Customs (P & D),
Ovpe.Karanjitsinghji School,
Central Point Building,
Rajkot. : Respondents

(Adve: Mr.J.Deajmera)

Coram : Hon'ble Mr. PeHe.Trivedi Vice Chairman

Hon'ble Mr. Ne.Dharmadan Judicial Member

e

0A/304/87

ORAL ORDER

Date: 16/4/1990

Per: Hon'ble Mr. PeHelrivedi : Vice Chairman

Heard Mre.JeJ.Yajnik and HMr.J.D.Ajmera, learned advocates
for the applicant and the respondents respectively. In this
petition under section 19 of the Administrative Tribunals

Act, the petitioner has impugned the order of the termination

~
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of his service dated 15.6.1987 and alSO\@he\impugned¢brde:

o
placing the petitioner under suspension and of transfeming his
headguarters during the suspension as illegal,anz unjust
and violative of article 311 (2) of the Constitution of India.
The petitioner has alleged that on account of active
participation in Unicn activities when a joint application
was filed by him and two others, while two others were
separately called and asked to withdraw the application, the
petitioner was termingted from service. Sho§n of
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incidental details the main point which arisejin this case

is whether the termination on the ground of unsuitability

is termination simplicitor cr whether it is by way of penalty
amounting to a short cut to avoid disciplinary proceedings.,

The respondents have admitted that the petitioner was suspended

and that charges were framed against himT'Eut have contended
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that the petiticner was judged to({not suitable im\ the report
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of administrative officer, Bhuj. Learned advocate for the
respondents stated that this report is dated 27.4.87 although
the date is not stated in the reply. However, in para 5,11

it is stated that this report found certain defaults of the
petitioner on the basis of which memorandum of charges resulted.
Since then according to the learned advocate for the respondent
the inguiry was held and the charges were found not to have

substance.

t is therefore all the more curious that when the charges

were found to be without substance the report of the Administr=-
v

ative Officer, Bhuj which 1&Jd to the charges should still
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‘\as unsuitable

have been relied upon to Ledryg the petitione
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and to result in a termination which is claimed to be terminatior
simiplicitor. Learned advccate for the recspondent sought to
AL ‘
show that the charges were quite distinguishsiand different
o - L :
from\c1rcumstanCes stated in the report of the Administrative
Officer. We find no statement to the effect tla t the charges
were regarding circumstances which are different from those
referred to in the report of Administrative Officer as stated
in para 5.11 of the report. We also do not find any basis
for stating that there was independent material before the
- . ) : 2 -
respondent authorities which do not pedimt coincide or overlap
with the basis of the charges. Learned advocate for the

respondent stated that he would like to file the original

record for perusal of the Tribunal. We find however, that

this amounts to an amendment of the reply without formqﬁly
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seeking sejourament at any prior stage efid we cannot allow
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introducticn of new material causing in effect th
amendment of the reply or change of the ground taken
therein. The original reply has been filed on 24.6.1987
and nothing therein shows any reference to any other
material or that the circumstances referred to in the

charges and in the report of the Administrative Officer
AAAR Ry i
_ are separatehby distingﬁiehéd. Accordingly,/the plea of the
\\/A respondent
/ has no wuight.ﬂWWe find that the impugned orders therefore
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are flaw&mﬁibea reasonable inference in the circumstances
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regarding a clear nexus between the order of terminaticn

and the subject matter of the charges which were inguired
into. We cannot agree with the respondents that the
termination is termination simplicitog and not by way

g of penalty and without being pr@ge#dedtgroper inquiry
»wfor causing legal orders imposing penalty. Accordingly,
there is merit in the petitioner's prayer that the
impugned order be gquashed and set aside. So ordered.
The petitiocner be reinstated in service with conseguential

benefitse NO order as to costse
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