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Shri 3.O. Modi, 
6 Junction Plot, 
Rajkot. 	 . . . .. .Applicant 

( Advocate Shri B.S. Shah ) 

Versus 

Union of India, 
through The General Manager, 
Western Railway, 
Church Gate, 
Bombay. 

The Divisional Commercial Superintendent, 
Kothi Compound, 
'Western Railway, 
Western Railway Office, 
Rajkot. 	 ......Resoonclents 

Advocate Shri B.R. Kyada ) 

J U ID G N B N T 

0.A.No.277/37 	 Date:12_O7_128 

Per : Hon'bje Mr. P.M. Joshi : 	Judicial Member 

In this application, filed unSer section 19 of the Admini-
strative Tribunals Act, 1985, on' 9.6.1987, the petitioner 

Shri S.C. Modi of Rajkot, has questioned the validity of the 

action of the Psespondents_fleilwav Administration who confirmed 
I 

in pp.al the order of the disciplinary authority (ID.C.3.jk0t) 

dated 10.9.1986 whereby he was removed from the service. 

He .has challenged the departsaental proceedings on the cround 

inter-eLla that his services are terninated without following 	I 
the procedure of law a,rd in arhirary and illegal Imanr-ier and 	I 
in violation of principles of natural justice. He therefore, - 
prayed thatrnaor enalt\r impoSed upon him by orders dated 

5.2.1986,-10.9.36 passed by the disciplinary authority and 

orders dated 22.4.37 in appeal be quashed and set aside. 

.. . . 3/... 
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The respondents-railway administration i 	er counter 

submitted that the action take by the department as in 

accordance with the rules after giving reasonable opportunity 

and show.csuse notice. According to them, articles of charges 

levelled against the oetitioner-delinaet were fully enciired 
/ 

by the Enuirv Officer, fairly and according to rules and the 

orders passed by the disciplinary authority based on the find-

ings of the encuiry officer,  are confirmed in apreal and they 

do not sufifer from any infirmity. 

When the matber came up for hearing we have heard Mr. 

3.3. Shah and Mr. R.R. Kyada, the learned counsel for the 

petitioner and resrondents respectively. We have also perused 

the materials placed on record. During the course of his 

arguments Mr. Shah, the learned counsel for the petitioner 

raised four-fold contentions viz; (1) non-exesination of 

tie lady passengers i.e. Amita K. Josbi and Mama C. Lava is 

fatal to the inquiry (2) Enuiry Officer was not changed ever. 

though allegations of bias were made by the petitioner.  

(3) Appellate order is inefective and inoperative as 21.0. 

Rc1jkot ;as not competent to hear the aopeal (4) Punishment of 

removal from service is disproportionate and urireasonebie. 

In supeort of his submission he relied on the case of 

Mohanbhai Dinkerbhai Parmar V/s. y.B. Zala & Ors. C 1930 

S.L. . 324, Gujarat High Court ) wherein it was held that while 

inflicting punishment the general character of the officer 

affected and his past service should he taken in-to 

consideration. Hr. Shah also relied on the case of Dhani 

Sahu V/s. Sishan Prasad Singh (A.i.i. 1942, Patna, 247, wherein 

Fazal Ali J. speaking in Division Bench expressed the view 

that the plaintiff ought to he given such relief as he is 

entitled to get on ti-ic facts established upon the evidence 

in the case even if the plaint does not contain a specific 

prayer for that relief Mr. B. R. Kyada for the respondents 
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hot,ever supported the departmental action taken against the 

petitioner. it was strenuouslr urged that the findings of 

the fact recorded b7 the Enuiry Officer and confirmed by 

the disciplinary authority can not he challenged on the 

ground that the relevant and material evidence adduced before 

domestic tribunaija insufFicient or inadeuate to sustain 

a 

Before examining the rival contentions raised in this 

petition, at the outset, it may he stated here that Mr.Shah 

during the course of his arguments declared that he does not 

press the contentions regarding competency of the appellate 

authority to hear the appeal. Now in order to appreciate the 

merits of the rest of the contentions raised by Mr. Shah it 
L the 	 / 

would be useful to examineaterials brought on record 

pertaining to the departmental enquiry. The petitioner was 

seed with the standard foa-charge_sheot under Rule 9 of the 

Rail;ay Servant ( Discipline and Apeal ) Rules 1963, Annexure 

I,.datcd 22.2.1985. Articles of charges relating to the 

misconduct as alleged, read.as  under : - 

1, He had returned only Rs.40-00 as against the correctly 
due balance of Rs.96-00, to Arnita K. Joshi and party, 
the allottecs of G coupe comptt of FC 6145, thus retaining 
the amount of Rs.56-00 with an obvious ulterior motive; 
the subject amount of r?s. 56-00 was hoeever returned to 
the party by him between VG-$AU, that too as asejual to 
the vigilance detection. 	 - 

He prepared and issued EFT No.333044 dt.1.1.85 for 
mita K Joshi & party/2 by showing false station of issue 
and false portion for the journey by I Class as RIT and 
?\JT BCT resp. even though he had allotted the said coupe 
to the party at HXP and had obtained Rs.400/- towards the 
issue of dFT. 

The amount as shown by him on EFT No.363044 was dif-
fering in figs. and words. 
He, by his above act, has failed to show devotion to duty, 
to maintain absolute integrity and has actedn a manner 
unbecoming of a Riy. servant thereby violat1g rule no. 
3.1 (1) (ii) (iii) of the RSCRs 1966. 
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5. 	Shri R.S. Dixit, E.C. (v) CCG was appointed as Enquiry 

Officer, to enquire into the charges f rained against the 

petitioner vide order dated 3.10.1985 issued bv the disciplina-

ry authority Shri R.S. Chaudhary (DCS, RJT), the Enquiry 

Officer examined S/Shri M.R. Pandya, TNCR, ADI, Bridge Mohan, 

First Coach Attendant, RJT & S.G. Arnbani, CVI, RJT. Out of 

this witnesses,Shri Bridge Mohan was not cross-examined and 

therefore, the version given by him remained unchallenged. 

The Enquiry Officer after discussing the evidence recorded 

by him held that the charges levelled against the petitioner-

delinquent are duly established. While holding him guilty 

of the charges he has rendered his findings in his report 

dated 13.1.1986 in the following teritis 

From the material before me it is established ,21at 
Shri S.C. Modi was working as first class conductoy 
6 UPof 1.1.85 ex-Okha to VG. At Hapa,2 lady passengers 
approached him with a request that they wanted to travel 
first class and their II class tickets be converted into 
I class. They paid Rs.400/- in 4 currency notes of 
Rs.100/- each to Shri 3.C.Modi and also gave their II 
class tickets to him for conversion into I class. 
Shri Modi accommodated these 2 ladies in G coupe compar-
tment of first class coach No.6145 which was in his 
charge at Hapa only. He did not prepare any EFT for 
conversion of II class tickets to I class immediately 
or soon after and issued EFT, for the difference ex-RJT 
to I3CT showing the amount recovered as Rs.304/- in 
figures and Rs.three hundred and fifty-two in words. 

L This led the ladies to beliethat the amount returned 
to them were short. This coach was subjected to check 
by the CVI RJT from VG and these lady passengers while 
producing their tickets and the EFT for check complained 
that they had been returned short amount. Shri 3.C.Modi 
was called in the compartment and on being confronted 
with the ladies he immediately reurned Rs.56/- the bal- 

vance left aftdr 
Irl 
return of Rs.40/- to the ladies and also 

.- g&veit in writing that he had returned the balance 
amount of Rs.56/- to the lady passengers in presence of 
the CVI and TNCR. 

At one stage Shri 3.C.Modi had put forth a plea be-
fore the CVI that he could not return the full amount of 
Rs.96/ because he had no change with him. It is note 
worthy that Shri 3.C.Modi had to get off duty and detr-
ain at VG. Upto VG he had neither returned the balance 
of Rs.56/- to the lady passengers nor even informed them 
that he was coming upto ADI. The intentions of Shri. 
3.C.Modi are clear from his conduct. Had he got down at 
VG that amount of Rs.56/- would remain in his pocket un-
accounted for. Unfortunately for him he could not com-
plete the charts upto VG and had to travel beyond VG 
which made it possible for the CVI to confront him with 
the lady passeners and resulted into the refund of Rs. 
56/- which were incorret1y retained by Shri '.3.C.Modi. 

. . . 6/- 
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CONCLUS I ON 

All the articles of charge are substantiated. 

6. 	The disciplinary authority on going through the papers 

including statement recorded during DAP. Enquiry and the findings 

submitted by Enquiry Officer, he accepted the Same and held 

that the charges were proved beyond doubt and passed the order 

datce. 5.2.1986 imposing penalty of removal from service. 

The petitioner having come to know about the orders 

being passed against him, he filed an application No. 61/86 

on 18.2.1986 (renumbered as O.A. 183/86) before this Tribunal. 

During pendency of the eroceedings of the said application 

interim orders were passed on 7th March, 1986 directing the 

respondents not to give effect to the dismissal order and the 

disciplinarv authority was directed to start a. fresh after 

supplying a copy of the Enquiry Officer' s report to the petiti-

oner and after giving an opportunity to him to show-cause 

against that report. In pursuance of the said direction a 

copy of the findings of the Enquiry Officer was furnished to 

the petitioner aloniith the show-cause notice. In response 

thereof, he filed his reply dated 5.5.1986 wherein he contended 

that several facts which were in his favour were not considered 

by the E. 0' s and that the Equiry Of:Eicer as from the Vigilence 

Department and naturally therefore, he as favourable to the 

case prepared by his department and thereforc, he has tot been 

able to get justce. The disciplinary authority again cons!-

dered his contentions and passed the order dated 10-9-1936 

imoosing penalty of removal from service which is reproduced 

as under :— 

a . . . . 7/- 



hri 	:3.C.i1.e9i, 
Nd TTE RJT., 

2hrouh : - )CTI-RJT, 

ff aqa.irst you. 

.e even No. dtcl. 1.4.35 
your latter dtcl. 5.. .86 
.cesed to DOs RJT. 

hwic car:uil jeno through the reply dt0.5.5.26 
aference to the howcaue notice given to you 

vide this ofice even No. dtd. 1.4.86 evel thoucth you 
:ere cTiVen one month for reolv. However, I consider 
our eeplw the'b you have not cared to eie timely 
ceply even in such serious matters. 

You have fa led to briact out ny no, facts or any 
ther nointa wnch can he considered in reducnq or 
:mendin.g the Proposed orders of punishment. You have 
sot stated the details of facts not considered by the 

. nor you ere given the name of parties not called 
time of DA. en.uiry. 

'ter considering the reply given bw yeu and also 
- :nts recorded during the ençuirv preliminary stat-

crents -and the findings submitted h the 1.0., I have 
some to the concluscn that the charges levelled against 
rou have been proved oeyond doubt. The charges are 
serious cnd. call fr strinqment punishment. I, therefor 
order that you should be "REtOV2D FROM SERVICE" with 
mediate effect. This has ref. to this Office NiP 

a 
tLv. Comm. Cuyc, 
&JT. 

8. 	Being aggrieved by the aforesaid order the petitioner 

:eferred an appeal on 17th October 1986.he appellate 

thority however vicie its order dated 22.4.1937 confirmed the 
I 

mier of disciplinary authority imposing penalty of removal 

- - .-t service and rejected the appeal. In the meantime O.A.o. 

- the petitioner earlier was disposed of vide 

) . () 1930  

- 	The main qrievance of the petitioner is that two lady 

:3sengers viz; Anita K. Joshi & Nina C. Lava, whose statements 
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not examined by the Enquiry Officer and consequently, he has 

been deprived of the benefit of crossc:, i 	te-i. it is 

pertinent to note that those two ladies were not at all cited 

as witnesses in support of the charge. The department relied 

on the joint statement of Anita K. Joshi & Naina C. Lava 

dated 1.1.1985. It is significant to note that before the 

inquiry started the aforesaid statement and other documents 

were inspected by the petitioner-d elinquent and he having 

admitted the same they were taken on record. Moreover, the 

fact that the said two lady passengers who were holding second 

class ticket No. 4683 & 864 Ex. Jamnagar to BCT had approached 

the pet±tiQner at Hapa Station for conversion of ticket from 

second to first class and they had paid Rs. 400/- to the 

delinquent and he returned them only Rs. 40/- and that they 

were accomodated at Hapa in 'G' Coupe Cornartrrent of the 

first class coach is not in dispute. Admittedly when vigilence 

officer inspected the compartment between Viramgam & Sanand, 

they noticed two lady passengers in the compartment holding 

second class mail tickets and EET No. 363044 of 1.1.1985 for 

conversion from second to first class cx. Rajkot to Baroda. 

It was further found that amount shown on this EFT in the 

figure was Rs, 304/- whereas that in words was Rs. 352/-. 

On enquiries the said lady passengers stated that they had 

actually paid Rs. 400/ to the TNCR of the coach against which 

only Rs. 40/- had been returned to them and that they had 

travelled in that 'G' coupe right from Hapa A written state-

ment of this two lady passengers was obtained on the spot in 

presence of Shri M.R. Paridya, TNCR. Shri Modi was called in 

the said compartment who admitted that he had returned Rs. 40/-

to the lady passengers against the due amount of Rs. 96/- and 

later on, he returned Rs. 56/- to the said lady passenger in 

the presence of Vigilence Officer and Shri Pandya. Thereafter 

. . . . . 9/... 
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a fresh written statement from lady passengers wa btained 

regarding their having received a further sum of Rs. 56/-

wherein the petitioner delinquent Shri Modi recorded in his 

own handwriting I have returned Rs. 56/- to the passengers in 

presence of CVI RJT and Shri Pandya." Thus, having admitted 

the statements of the lady passengers, their non-examination 

during the enuiry can not be considered as fatal in any 

manner. As a matter of fact, he had not challenged the version 

given by the lady passengers at all. In his explanation, 

he conceded that this lady passengers travelled in first 

class and he prepared EFT at Rajkot. He,  however1  stated that 

his stomach was disturbed, he went to toilet after that he 

forqot. He recollected at Rajkot and prepared EFT. He has 

prepared EFT for Rs. 304/-, but he had shown the amount in 

words as Rs. 352/-. The Enquiry Officer therefore, concluded 

that Shri S.C. Modi wrote the figure Rs. 304/- with the 

intention of remitting only Rs. 304/- to :the railway and wrote 

rupees 352 in words with a view to mislead the passengers reg-

arding the amount payable. It is on record that he had 

remitted onl7 Rs. 304/- to the railway against this EFT. It 

is therefore, not understood how the non-examination of two 

lady passengers has any relevance or importance, In case, 

two lady passengers were going to support his case, he could 

have certainly examined them as his witnesses. However, 

he has not preferred to do so. 

10. 	It is not the case of the petitioner that the Enquiry 

Officer Shri R.3. Dixit had animosity against him or any 

personal grievance. The only fact that he happened to be 

an Officer of the Vigilence Branch of the western Railway, 

it does not entitle the petitioner to claim for change of 

the Enquiry Officer. 

0. 0. . 1 0/- 
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11. 	It is now well settled that the recjuiren t of 

reasonable opportunity is duly complied with when (i) the 

emic1oyee proceeded against has been informed clearly of the 

charges levelled against him (ii) the witnesses are examined 

ordinarily in the presence of the employee in respect of the 

charges (iii) the employees is given fair opportunity of 

cross-examination of witness. (iv) He is given fair opporturity 

to examine witness including himself and his defence if he 

so wishes or any relevant matter and (v) the injuiry officer 

records his findings with a reasons for the same 	in his 

report (see Sur Amamel .3.'7.Ltc1. V/s. WorInen, A.I.R.1963 S.C. 

p. 1914). In Hind ASM Corporation V/s. Raj Kishan, A.I.P.1967 

Patna, it is held that the Courts are to observe the rules of 

natural justice. So if certain documents are produced in 

evicence in presence of other party, it is the duty of the 

later, to rebut an inference that might reasonably arise on the 

perusal thereof. If the other party does not adduce rebutting 

evidence and the Tribunal passed its findings on the content 

of such documents, it is not proper to interfere with that 

findings. In such matters the Court is concerned to determine 

whether inuiry is held by the authority competent in that 

behalf and according to the procedure prescribed in that behalf 

and whether the rules of natural justice are not violated. 

On careful consideration of the findings reached by the Enquiry 

Officer, which are accepted by the disciplinary authority, 

e do not find any error of fact or law which is apparent on the 

face of the record, as contended. Now, turning to the last 

contention regarding the disciplinary action taken against the 

petitioner of 'tremoval from the service", by the order dated 

10.9.1986, it may he sta.tsd at the outset that both the autho-

rities i.e. disciplinary authority and the appe'late authority 
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have adverted to the relevant issues while imposing the 

penalty. It is true, the oetitioner has put in service for 

more than 20 years with the railway  administration, however, 

he ems holding a responsible job as a Head TTE during the 

relevant period. The fact that he was holding a responsible 

ah and the çuestion of his duties anal responsibjljt-ies reçuired 

to be discharged by hir, seam to have been examined considerably 

c1ua the gravity of the misconduct allege 	 e d and provd against 

the petitioner. There is hardly one dispute regarding tha. hoad 

orincioles laid do.m in the case of Mohanbhai Dungerbhaj Paer 

(suore) wherein the misconduct ollemed 'as "de1v in returning 

for duty". In the insten case after bovine re -rard to all the 

fsnta. nd circumstances f the: ca7e1  both the authorities viz; 

the. disciplinary anal appellate hve tokon into account, snd 
/ 

held that"the charges which are duly established are serious 

and called for stringent punishment and there is ma aule to 

reduce or amend the; same". Ordinarily, the Tribunal is not 

reeuired o cans idar .he eroariaty or aclaeuaey of the ounishmant 

or whether the same is excessive or too severe 	w . 	ut here the 

punishmenie shockingly dispreiaor-bjonate, record being had to 

th:. :jerticulnr conduct and thepast record ar in such as no 

reanalo rploycer would impose such punishment in like 

circumstances, h: Trihuna.l may treat imposition a f such penalty 

as itself unfair. 

12. 	aaring je mind the facts anal circumstances o this 

Coca it can not he said that there are any compelling reason 

ar the Tribunal to interfere with the discretion exercised 

in respect of a:isciai.inary action taken against the petitioner. 

1 -- 


