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Versus.

Unicn of India

(Notice tc be served through
the Secretary, Ministry of
Personnel, Puklic Grievances
and Pension (Department of
Personnel and Training)

New Delhi),

State of Gujarat

(Notice of be served through
the Chief Secretary to the
Govt, ~f Gujarat)

Sachival aga, Gandhinagar).

Union Public Service Commission
(Notice tc be served through
its Chairman, DPholpur House,
New Delhi-2).

Mr., R.V.Chandramculi,

and/or his successor-in-office,
Chief Secretary, Government of
Gujarat, Sachivalaya,
Gandhinagar.

K.V. Harihardas

and/or his successor-in-office,
Additi-nal Chief Secretary tc
Government ~f Gujarat,

Home Department, Sachivalaya,
Gandhinagar,

A.K. Chakravcerty

and/cr his successcr-in-of fice
Development Commissicner,
Gandhinagar,

N, CGopalaswami

and/or his successor-in-office
Secretary to Government,
Revenue Department,
Sachivalaya, Gandhinagar.

Shri M.C. Joshi,
District Development Officer
Rajkot,

Kum, K.M. Chauhan,

Deputy Secretary,

Trical Dev. Department,
Sachivalaya, Gandhinagar,

10,Shri N.A. Vora,

District Devel ~pment Officer,
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11, Shri C.M. Leua,
Additional Registrar of
Co-cperative Societies,
Gandhinagar.

12, Shri K.K. Asrani,
Deputy Secretary tc Govt.
Revenue Deptt. (Appeals)
Ahmedabad.

13, Shri P.K. Valera
Deputy Secretary,
Urban Development and
Urban Housing Department,
Sachivalaya, Gandhinagar.

138, Shri K.P. Chanakya,
Deputy Secretary,
Social Welfare Department,
Sachivaleaya, Gandhinagar.

15, Shri D.K. Ladva,
Deputy Secretary,
Finance Department,
Sachivalaya, Gandhinagar,

16. Shri SoMpFo Bukhari'
Deputy Secretary,
General Administration Deptt,
Sachivaleya, Gandhinagar,

17. Shri Arun Kumar Nigam,

District Develcpment Officer,
Surat, «+eee Respondents.

(AdvecatesMr.M.R.Raval for Mr.P.M.Raval
for Respondent No, 1 & 3.

Mr., Sandeep Shah fcr Mr., A.R.Dave

for Respondent No, 2)

OC.A.No, 188 OF 1987
with
(Caveat Appticaticn Nc,$/87)

Date: 27=9<1991,
Per: Hen'ktle Mr, M.M.Singh,Administrative Member.

Recruited by the Gujarat Public Service
Commissicn in 1967 the applicant of this original
application filed under secticn 19 of the Administrative
Tribunals Act, 1985, started service as a member of

Gujarat Administrative Service in 1967. He claims

T ot

that he ocecame eligible to be considered for appcintment

to the IAS by promoticn in 1976. But the Selection

RS
Committee though required by pyrovisicns of Regulation 5
" /]




cf IAS (Appointment by Promotisn) Regulaticns 1955
(hereinafter Promotion Regulations) to meet every year
dié not sc meet and met in 1979 when the applicant's
name was not considered as his name could not figure
in the number of cfficers considered by the selectiocn
committee, The Committee did not meet in 1980, 1981,
1982, 1983, 1984 and 1985. When it met in Decemoder
1986, applicant's juniors in Gujarat Administratise
Service came toc be selected for appcintment to IAS but
the applicant was not selected. The applicant has
questioned his nonselection in 1986 and scught six

reliefs/directions.

2. The second, fourth, fifth, sixth and seventh
respondents consisting of the State Government of
Gujarat and its four officers who were, besides the
member of the U.P.5.C. and a joint secretary

of the Department of Perscnnel and Training, Government
of India, members of the Selection Committee of 1986,
filed cne written statement in reply to the applicaticn.
The third respondent, the UPSC, filed a separate written
statement, The applicant filed his common rejoinder

tc both these written statements. We heard the learned
counsel for the applicant and the appearing ccunsel for
the respondents and perused the record. The eighth

and after respondents filed n» reply and did n-t, in
person or thrcugh counsel, make appearance at the
hearings, The Joint Secretary above has not been
impleaded as a respondent though other members of the

Selectiocn Committee have been,

3. At the start of our consideration of the rival
pleadings and submissicns, we may take up the
applicant's foundaticnal allegations made

relying upon the provisions of regulaticn 5(1) of the

Promoticn Regulations thjzyfif Selection Committee is

Ms‘«.




required to meet every year and the respondents
viclated the mandatory prcvision by not holding the
Selecticn Committee meeting every year., That the
Committee did not meet every year is undisputed.
According to the respondents, the statutcry regulation
provides that the Committee shall 'ordinarily' meet
every year. Why it could not meet every year even
after 1979 and befcre 1986 is scught tc be explained
by the seniocrity list of the Gujarat Administrative

Service Officers remaining in dispute in the Court and

interim injuncticns.@onsclidated information produced
as Annexure 1 to State Government respondents' reply
reproduced belcw gives some idea of the tier upon tier
of litigatiocn on the subject of seninrity and interim

orders in them even since 1972 :

"Stay order from the courts of Law con operaticn of
seniority list and convenimgk the Selecticn
Committee fcr IAS,

1972
date of order., SCA 1401/1972.Cuj. Period of
High Court, operatiocn,

1, 22-39=72 Govt., of Guj. will not 22=2=72 to
send seniority list tc 30-11-73
Govt. of India ané UPSC,
(Senicrity list of DLy,

Collectors)

2, 12-2=73 1.SCA, 118/73 GHC 12-2=-73 tc
2,SCA.119/73 (GAS) 2=T=T75
Names will not be sent
tc UPSC

3. 12-7=74 BPA,113/74 in SCA 1401/72 12-7=74 +c
GHC (Seniority of Dy, 12-11-75
C-hllectors)

"Restrained from sending
names to UPSC for IAS,

4, 25-3-75 SCA 339/75 GHC

Govt. shall give intima- gSES;ZS ¥o
tion to petiticner's T
Advocate before sending
names for selection
committee, (GAS)

S. 24-4-75 Before finalising the
select list, Govt., shall ig:g:;g ko

give nctice to the
advocate of the(GAS)
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6. 8-4-76 CA 463 of 1976 supreme court
against the decisicon in LPA
113/74 in SCA 1401/72 of
Guj.High Court.

Govt. will prepare the final
seniority list but shall not
operate the same

8-4-76 toc
10-8-76

1 Govt. revised the seniority Between
list »f Deputy Ccllectors. 10-8-76
19-1-78

as per Deodhar's Judgment

delivered in 1973 based on

senicrity readjusted by i.®x. as on
Government of Maharashtra 1-5-60
received in August,1977.

as per Supreme Courts' ii., 1960 tc
judgment in Sr.Nc.,5 above. 1966

8. 19-1-78 Goevt. published the revised
senicrity list as per
directives in supreme Court's
final order 4td.10-8-1976,

9. 17-8-78 SCA,1407/78 GHC seniority list
prepared as per the supreme
ccurt judgment dtd. 10.8.76
n>t tc be operated.

10, 13-10-78 State Government upon filing
as application in SCA 1407/78
GHC obtained conditional
permission to 3=

l.Prepare provisicnal
Sr.list of the State
Civil Service

2.to convene selection
committee for IAS

3.to draw a select list
for IAS,

4.tc make officiating
gppointments on the IAS
cadre post from that
select list

with a stipulation nct to
nominate any cofficer tc the
Ias,
11, 19-2-79 Govt. prepared provisional
Sr.list of the State Civil
Service (GAS).
12. Govt. convened selection committee

for IAS and prepared the
select list,

13 UPSC approved the select list."

The above sufficiently explainswhy the selection committee
could not meet before 1979 and even when it met in 1979

could prepare only a provisional select list. The
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developments after 1979 are coverad in Sta ovt.

respondents® reply as follows :=-

"The selection committee therefore could meet
in June 1979 and prepared a provisional selact
list of 42 officers, as against the 21
sunstantive vacancies. The applicant was not
eligible for consideration at the time of
preparing this select list,

In March, 1980 SCA No, 1407/78 was decided by

the Gujarat High Court. During the pendency

cf this SCA, permission @0 prepare and coperate

the provisional select list was granted by the

Gujarat High Court subject tc certain conditions

The permission to prepare and operate the

provisional select list also came to an end with

the finalisation of SCA 1407/78 in March, 1980

and as a conseguence -

1, The R.D.prepared a fresh seniority list of
Dy.Collectors, appointed during 1960-66,

2. The R.D. was to revise the seniority list
for the pericd from 1966 to 71 and 1971 to
74 also,

3. On the final seniority position of Dy.
Collectors that may emerge after implementa-
tion of the court judgments, the GAS
seniority list as on 7-11-1974 comprising
the officers of two former cadres, viz.
State Civil Service Cl.I (Dy.Collectors)
and State Deve, Service Class-I (Uy.D.D.0.s)
was also to be revised and finalised.

4. After baking the final seniority positicn of
GAS officers as on 7-11-1974, meeting of
the selection committee could have been
convened and a fresh select list based on
final seniocrity list could have been drawn
and operated upon.

However in the meanwhile, the Gujarat High Court
decision, quashing the seniority l1list of Dy.
Ccllectors (1960-66), was appealed against by |
the RD and promoted Dy.Collectors and the Govt.
of Gujarat in GAD intercepted that appeal

before Supreme Court and requested for its

permission ;



et

o

Q)

(a) to operate provisional seniori st of GAS.

(8)  to operate select list for appointment to IAS
gadre posts with the same conditions as laid
down while granting such permission by the
Gujarat High Court,

The Hon'ble Supreme Court under their crder
dtd. 19-12-1980 granted such permission to be
operative during the pendency of the appeal.

In 1983, a clarifi€ation was also scught from
the Supreme Court whether the IAS selection committee
could oe convened every year on the basis of
provisional senicrity list of GAS officers and the
Supreme Court had clarified its earlier order dated
19-12-1980 by its order dated 14-12-1983,

In the light of the clarification of the
Supreme Court a proposal was sent tc the UPSC on
4-9-1985 for convening meeting of the selection
committee for preparing further select list of GAS
officers fit for prom>tion to IAS, The question
of feasibility of ccnvening the meeting ~f the
selection committee on the basis of provisional list
of GAS, however remained under correspondence with
the UPSC, and therefore the meeting »f the selection
committee could not be held.,

The appeal in the Supreme Court was, finally,
decided on 6-4-1986, and after receipt of the
Supreme Court judgment dated 6.4.1986, the RD had
taken urgent action for issuing final seniority list
of Dy.Collectors under their two Govt.Circular
memorandum dated 8-7-1986 and 9-7-1986, after
considering certain judgments of the Gujarat High
Court in respect of seniority disputes in the feeder
cadres of Mamlatdars Class-II, Thereafter, GAD took
urgent actions for finalising the provisi-snal
seniority list »f the officers belonging to Gujarat
Administrative Service, Class-I, which was constitute
with effect from 7-11-1974 after amilgamating two
former cadres viz. State Civil Service Class-I
(i.e. Dy.D.D.0Os) incorporating changes made in the
final seniority list »f Dy.Collectors and then
published final seniority list of GAS officers under
GR GAD dated 19-7-1986.

In the abnve circmmstances during the peri-d
from 1980 to 1986 it was not possible t> convene the

selection committee meeting for preparation of

e A , S RN s i 5 s OO
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select list of S.C.S. officers fit for
toc IAS, "

It is not the contention of the applicant that the above
information is not correct. His contention is that despite
the Court cases and orders came to exist gaps ¢f time not
filled by any court stay during which gaps the respondents
cught to have hedd the meeting of the Selection Committee,
The applicant not having identified such gaps and their
duration, presuming some came to arise, the work of holding
a meeting of the Selection Committee cannot be performsd as
a whistle start kind of work. It has to be taken up after
serious preparation and consideration of all aspects and
implications of court cases and orders in them for which a
span cf time and not mere chance gap in th= spread and
scatter of Court orders should be available., We therefore
see no convinving reason advanced by the applicant to
disbelieve or doubt the respondents' contention that the
meeting of the Selection Committee could not be held prior
to 1986 because of court cases and orders taking which into
account for implementaticn, the final seniority list could
be published in July 1986 and before that only a provisional
seniority list could have been considered, if at all. In
fact even the 1979 meeting as would be seen, coculd be held
cnly under special permission of the court and only to
prepare a provisional select list imperatively implying that
even in 1979 the respondents could not prepare a final
select list because of court cases and orders. No provision
in the rules, regulations and precedents has been shown to
us which says or implies that if the Government fails to
hold the selection committee meeting every year, the
officers liable to be considered sh-uld, as a result of

the failure, are to be automatically included in the

szlect list. The gaps arguments of the applicant therefore

hclds cut nc benefit to the applicant even if presumed to be

correct as above said., The same about the alleged breach of

. no allegation that the
regulation 5(1) of the Promotion regulation, There is also /

TP < ~
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selection committee did not meet for the motivated
reasocn of jeopardising the chances cf the applicant to

make for the select list,

4, At this juncture we may consider the pleadings
and submissions of the applicant about the 1979 select
committee meeting and the provisional select 1ist
prepared on the basis of a conditional permission
cbtained by the State Government from the court, We are
& the opinion that the 1979 matters could properly be
challenged by the applicant at proper time separately
and not by including them in the challenge against 1986
select list in the manner of a pouch of challenge
attached to the body of the challenge to 1986 select
list. Besides being barred by time, because of
multitudinous court litigation as above accounted, we
may, in our considering the matter, unknowingly come to
observe on any matter already finalised or, may be,
pending finalisation in the absence of details of all

thase matters and judgments in them.

5. We may also at this juncture consider the
applicant's allegation that one of the members of the
Selection Committee of 1986 was nominated at the last
minute thereby implying the allegation that he had no
time to go through the voluminous service record of the
large number of officers whose cases were conzidered

oy the committee, We may examine this allegation in the
light of the proviSion;}g(3) of the Promotion regulations‘
This regulation says that the absence of a memober other
than.the Chairman or member of the Commission shall not
invalidate the proceedings of the Committee if more than
half the members of the committee had attended its
meeting. Presuming that the applicant's allegation is
correct, it implies that the member so nominated

remaining present would have sat as a dummy but

Yy M ‘,Z_/~
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nevertheless signed the proceedings. If the mumber of
other members was more than half the members of the
Committee, this situation, even if true, would not
vitiate the proceedings. The minutes of the Selection
Committee show that six members, including a member

cf the UPSC and a Joint Secretary of the Personnel
Department of Government of India,were present, If one
of them is not counted for reason that he impliedly
allegedly played a dummy, their number stands reduced
to five which is larger than half the number prescribed
in regulation 3(1) of the Promoticn regulations read
with Col. 3 of the Schedule of this Regulation., Col. 3
against Gujarat contains five officers besides the
Chairman or member of the UPSC, Thus with six members:
attending, even if one played a dummy as impliedly
allegedzift{‘ve effective members available,There remains
no rational reason to " hold that the
proceedings suffered in suostance or quality therecf or
even legally. The allegation of the applicant is thus
immaterial and jejune and therefore to be ignored.

6. We may now consider the applicant's arguments

against the constitutisnality »f regulation 5(4) and
based cn and about the Gujarat Government by order of

1977, discontinuing thecﬂassifiCatioggofficers as
outstanding, very good, good and unfit in their annual
confidential reports. OUne relevant question in this
regard}ihether the Prom»htion regulations lay down that
such classification shall appear in the annual
confidential reports to be considered by the Selection
Committee. NoO such regulation has been shown to us,
Then arises the question as to what the Promotion
regulaticnslay down a&bout the @ategorisaticn,
regulation
Sub’ "/ . 5(4) of the Prom»ticn regulaticns introduced

by the amendments cof the year 1977 reads as follows:

"(4), The Selecticn committee shall classify
H ok
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the eligible officers as "outstanding", "ve ood",

"grod" or "unfit" as the case may be on an overall

relative assessment of their service record.”
It is clear frcm a plain reading of the above provision in
the statutory regulations that the classification is required
to be done by the selecticn committee on an overall relative
assessment of service record of the cofficers. The applicant
has sought the declaration that the above regulation is

unconstitutional, null and void,

Te It is contended by the applicant that the Selection
Committee classifying officers as outstanding, very good,
good or unfit from such confidential reports which do not
contain the categorisation, to quote from the application,
does not "have any material to classify an officer as
outstanding, very good, good cr unfit, except the confiden-
tial report cf the officers each of which contains 20
columns, 4 of which relate to self-appraisal cf the
officers." It is further argued that thesre being no
guidelines for the slection committee for making such
classification, it is alleged that Regulation 5(4) confers
"unfettered discretion” on the Szlection Committee to come
tc conclusion regarding classification of an officer and
therefore unconstitutional, null and void. As this allegadly
becomes arbitrariness, it is violative of Article 14 and 16
cf the Constitution in the absence of rati-nal and
gelevant norms of quantification of the entries in the
annual confidential remarks prescribed in advance for
classifying the eligible officers and making the norms
known to all the members of the Committee., The applicant
relied on Gujarat High Court judgment in A.K.Shimpi V/s.
State of Gujarat, 1983 GeL.H. 36 in which cne of the
considerations to be kept in view when selections are
challengad is whether the adjudgement »~f the suitapility

of the competing candidates is shown tO have been made

according to some rational and relevant norma which were

N Lk _vi,ﬁ_



prescriked in advance and made known to all the Wémbers

of the Selecticn Committee., Also,annual confidential

of State Government
reports of cofficers of Gujarat State before 1977 orders/
will contain the classification but these after 1977 will
not contain the classificaticn, Because these two kinds
cf reports have tc be considered by the Selection

it is further contended that
Committee, /the selection committee therefore ocught to
have evolved a procedure of their assessment of these
two kinds of reports. It is also averred that though the
in

Confidential reportSwere, (as figuring/the reply of
answering respondents) sent tc the members of the
Selection Committee in advance the members had no
occasicn tc confer in advance and therefore notes
prepared by each member of the Committee on the
classification would be relevant for coming teo conclusicn

about the clessification cof cne officer,

of the answering resp-ndents,
8. In the written statement/ the stand is that

though the State Government has abcoclished the earlier
practice cf recording grading in the annual confidential
reports, the remarks against the veriocus items of the
proforma of the report enable the selecticn committee to
oojectively decide the efficiency category of each
officer considered and absence of the grading dces not
vitiate the selection committee proceedings, The
averment of the respondents thus con the contrary is that
with no grading appearing in the confident&hl reports,
"the grading which may be decided by the Selecticn
Committee consisting of high level officers would be |
more objective than the one which might have been given 1
by the reporting officers", It is also averred that |
86 names were considered by the Committee in December J
1986 and their service recor@were forwarded to the
UPSC two months before the meeting of the Selection

Committee and there was therefore encugh time for UPSC

to examine the record of each and all. It is averred
H ')2/\
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that "The memoer UPSC had dcne this exercise a e was
prepared with the assessments of these cfficers on 16th
Lecember, 1986 when the Committee met®™. It is also
averred that xerox copies of the record were forwarded
in adwance to the other members cf the Committee to enable
them tc prepare themselves for evaluating their assess-
ment befcre ccming for the meeting, It is therefore
averred that "Thus during the discussion in the meeting
cn 16.,12.86, it was very easy for the members of the
Committee tc arrive at a particular grading out of
outstanding, very gocod, good or unfit in respect of

these 86 State Civil Service Officers".

9. In the reply of thékd@ respondent, the cbserva-
)

ticns cf the GuwahatiHigh Court in the petition filed
\

by M.M. Lal have been reprcduced as follcws :

"The rule making authority has curtailed the
discretion of the Committee to a great extent,
It has given very clear cut and precise guidelines
for selection. Sub-regulation (4) of Regulation
5 of the Promction Regulations provides that
Selecticn Committee has to classify the eligible
- cfficers as 'Cutstanding’, 'Very Goocd) 'Good' or
'Unfit' on an overall assessment of their service
records., Now it may be pertinent tc point out
that the Selection Committee consists of very
senicr officers of the State Government, Chairman
or Memver of the Union Public Service Commission
presides over the meeting. These officers are
expert in the art of gcvernance and administra-
tion. Hence, grading cf service records have
very clear connotations",

The allegaticn that there are no guidelines and norms

for the 8election Committ8e to follow have been
specifically denied. This reply also extensively gives ‘
extracts from the judgment of the Supreme Ccourt in the 1
case R.S. Dass Vs, Unicn of India (AIR 1987 SC 593,

1986 (2) SCALE 1012) by which judgment the Supreme Court

SR i
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according to the reply, reviewed its judgment in case
of Union of India Vs. M.L. Capoor (AIR 1974 SC 87)
having regard to the subsequent amendments in Promotion
Regulaticns., We reproduce below the parts of the
judgment of the Supreme Court in R.S. Dass case frcm

the reply :

(a) “Regulation 5 minimised the role of seniority
in the process of selection and importance and
primacy was given t> merit. This indeed is a
laudable object and helps in having the best for
the country. It is alsc true that if selection
is made on merit alone for promotion tc higher
service, selecticn of such an officer though
junior in service in preference toc his senior
deces not really amount to supersessicn., If
prom>tion is made on merit alone, the senior
officer per-se has no legal right to promoticn
and if promotion is made on merit, it cannct be
said that senior officer has been superseded.....

(B) Under the amended Regulatiocns the Committee is
required tc categorise cfficers in four catego-
ries on the basis of overall assessment of
service record of cfficers., After categorisa-
ticn the Committee is required to place the name
of those officers first on the list who may be
categorised as "CQutstanding” ané thereafter
names of those officers shall be included who
are fcund to be "Very Gcod". And fnty thereafter
the names of those officers shall be included
who may be categorised "Geod", If in this
process any senior officers in superseded the
amended Regulation 5(5) does not require the
Committee to record reasons for the supersession.}
The amended Regulations have brought in signi-
ficant change and now the process of Selection |
as contemplated by Amended Requlations do not
require the Selection Committee to record reasons
fcr the supersession of officers of the State
Civil ServiCeu.ceeeeeeceeacescecconenee sove ouee

(e) Article 16 ensures equality in matters relating
tc appointment and promotion to an officer or pos

HWGE—/
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under the State., It enjoins Sta
practise discriminaticn in matters relating to

aprointment and promotion. A member of the
State Civil Service eligible for selecticn for
promotion to the Indian Administrative Service
has right to be ccnsidered alcngwith others

for selection for promotion, If eligible
officers are considered cn merit, in an obje-
ctive manner no Govermment servant has any
legal right to insist for promoticn nor any
such right is protected by Article 18 or 16 of
the Ccnstitution. Article 16 does not insist

that reasons should se recorded for non-

selection of a memoer of a State Service..cec..
() Having regard tc the Legislative history and
the purpose and the object which was scught to
be achieved by the amendments there could be
no mandatcry legal obligation on the Committee
tO record reaSOnS..cscseesscssstssscssassnsscsosns
(E) Principles of natural justice do not require on
administrative authority or a Selection
Committee or an examiner to record reasons for
the selsction or non-sslection of a perscn.
In the absence of statutory provision to all
administratlive authority is under no legal
ooligation to reccrd reascns in support of its
decision., There is no scope for applying
4 principles of natural justice in matters
relating to selection of suitable members cf
State Service for promotion to a higher
SEIrViCE.eeoee -eveocoessascascrsocscssnsscocecsss
(F) If during the process of selection a senior
officer is proposed to be superseded by virtue
£ nct being included in the Select List, and
if cpportunity is afforded o him to make |
representation and only therecafter the list is l
finalised, the process would be cumb>erscme and 1
time consuming, In this process it will be :
difficult for the Committee to prepare and
finalise the select list within a reasonable
period of time and the very purpcse of prepar-
ing th: Select List would be defeated., Scheme
of the Regulations, therefore, clearly warrants
exclusion of principle of audi-alteram-partem.
o vested legal right of a member of State

?iZiix?erViCe who after being considered, is




(G)

10.

is not included in the Select List,

adversely
affected. Non-inclusion in the Select List does
not take away any right of a member of the State
Civil Service that may have accrued to him as a
Government sergant, therefore, no opportunity is
necessary to be afforded to him for making
representation against the proposed supersession.
eercessccessseeses. The Selection Committee is
constituted by high ranking responsinle officers
presd¢ded over by Chariman or a Member of the
Union Public Service Commission. There is no
reason to hold that they would not act in fair
and impartial manner in making s&lection. The
recommendation of the Selection Committee are
scrutinised by the State Government and if it
finds any discrimination in the selection it has
the power to refer the matter to the Commission
with its recommendations, The Commission is
under a legal obligation to consider the views
expressed by the State Government alongwith the
records of officers, before approving the select
list., The Selection Committee and the Commission
both include persons having requisite knowledge,
experience and expertise to assess the service
records and ability to adjudge the suitanility of
officers. In this view we find no good reasons
to hold that in the absence of reasons the

selection would be mide arbitrarily."

Interestingly, the applicant's rejoinder also

relies on the judgment cf the Supreme Court in the same

R.5. Dass case but on a part other than relied upon

by the respondent No. 3 above, We reproduce it also

below from the rejoinder :

“We are informed by Coyasel for the Union Govern-
ent during the hearing of the cases that under
instructions issued by the Union Government all
the State Government are following similar
pattern in categorising members of the State Civil
Service in the annual remarks made in their
confidential records. This has brought uniformity
in the character roll entries. Since category of
memders of State Civil Service is available in
their service record, the Committee has no

L
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discretion to disregard the same, Thé Committee
has to categorise the members of the State
Service on the basis of entreis available in
their character roll and thereafter to arrange
their names in the proposed list in accordance
with the principles laid down in regulation 5.
There is no scope for applying different standard
cf rest in preparing the list, or to practice
discrimination. We, therefore, find no merit in
the submission that regulations 3 and 5 are
discriminatory and they violate Articles 14 and |
16 of the Constitution."

It is alleged in the rejoinder that the information
furnished by the counsel for the Union Government above
was not true so far as the practice in the State of
Gujarat from 1977 is concerned. The rejoinder also
refers to a judgment of the Supreme Court in R. Das

Ys. State of Haryana but without mentioning where the
Sudgment has been reported and without producing its
copy or parts relied upon. However, it appears from the
contention taken that the applicant only has above

aprearing in the judgment in R.S.Dass case in mind.

11, The Supreme Court judgment in the above
R.S5.Dass case exhaustively deals with several serious
is sa\lljeds c%r:1 s&:hiet us;:ull:i%;cl t?L t(;f taézg%jbnftment by promotion to
I.A. s_/ besides similarly deal ing with the issue whether
natural justice and the principle of recording of
reascns for decision have application to cases of those
not figuring in the select list. Reported in the AIR,
the head notes of thgudgmengover four pages. The
Judgment contains 37 paras. While relying upon parts
from such an exhaustive judgment by incorporating them
in their respective pPleadings, both parties should have

considered it necessary to mention the paragraph(s)

nurmberds) of the judgment in which the part(s}?ghe judgment
relied upon figured. This has not been done even in
oM
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the reply filed on behalf of the Third respondent, the
UPSC, . filed and verified by a
highranking officer, a Joint Secretary in the UPSC,
We therefore attempted to identify the paragraph (s)’
number(s)Z%which the parts relied upon figure. To
facilitate relating of the part (s)' relied upon with
the para(s) of the judgment in which 4t figures, we
havé?ggﬁgn alphabetical identification to the various
parts furnished in the third resp ndent's reply.
Part (A) appears to have been lifted from para 4 of
the judgment, but the words "Indeed the amended
provision" which appear in the sentence before the
word Regulation have been omitted and thus complete

is lifted
sentence has not been extracted’part (B)[from para 15;
part (C) from the headnotes on page 594 of the AIR;
part (D) is lifted from para 27; part (E) from para 21;
part (F) from para 25; and part (G) is lifted from
para 28 of the judgment, The part of the judgment
reli=d upon by the applicant is lifted from para 30 of
the judgment except that instead of "are" the text as

first
published contains the word "were" after the/word "we".

12, We may now look at the above conflicting rival.
pleadings and submissions abstractly first. The

based on Gujarat Govt. order cf 1977
substance of the applicant's argument/seems to amocunt
to saying that the classification of an officer as
Cutstanding, Very Good, Good or Unfit made by the
prescribed reporting officer becomes the classification

to

the Selection Committee has no option but/accept and,

in turn, to give to the officer as the Committee's

classification for the select list. This raises the
question as to what is the basis of the reporting
officer's classification 2 The applicants only reply

to this question, seeing his line of arguments, sh-uld
and can
L be that%zfi—femarks against various items in the annual

oW
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confidential report made by the reporting officsr
provide him the basis for the classification. Now,
the same basis is,undeniably even according to the
applicant, available to the Selection Committee also
for the annual confidential report file is what is
placed before the Selection Committee as the record
for its consideration, But tc the classification the
Kelection Committee gives on the very material on which
the reporting cfficer gives the classification, the
applicant has given the label of unfettered and
arbitrary discretion bereft of rational norms of
quantificaticnof the entries. At this stage, the
question arises what norms of quantification of entries.
reporting officer himself
The y . records are available to the reporting
officer ? No such norms havzgiﬁaced before us, If no
such quaritification: exists for the reporting officer
also as the same allegedlydozsnot exist for the members

of the Selection Committee also, the outcome of their

respective exercises of classification should suffer
from the same weaknesses or strengths sc far as the
legalities are concernad. But the applicant would

like us tc believe that classification by the reporting
officer is fettered and not arbitrary but done by the
Selection Committee it is unfettered and arbitrary.

In our view, the applicant's such arguments suffer from
the fallacy cf arguing in a circle and amcunt to sayings
"Classificaticn made by the reporting cofficer is
correct and it must ke correct because it is made by

the reporting officer.,' It is too well known that

rules about annual confidential remarks alsc provide
for entering of reviewing and accepting officers remarks
on the reporting officers. They are responsible for

impartially scrutinising the remarks, be they be with

classification as they generally must be, as informed |

by the Unicn of India's counsel before the Supreme Court

S
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in R.S. Dass case, supra, or perhaps, as an e
without classification in scme States like Gujarat, and
entering their own remarks when they have reas-ns and
grounds to differ from the reporting officer's remarks.
In such cases, the reviewing, or as the case may be,
accepting, cfficer's remarks hierarchically prevail and
not the reporting officers. Cf course, the adverse parts
including of reviewing and accepting officers' remarks
have alsc to be communicated as per rules for representa-
tion against, if any. Thus there is no basis, in the
rules for the contenticns of the applicant that the
reporting officers' classification is indefeasible even
for the higher hierarchical formations like the reviewing
and accepting authcrities, The same should be, on the
same reasoning, not be so for a high powered cocmmittee

of senicr officers, compulscrily included in which as

a memoer is the Chairman or a member of UPSC, experienced
and impartial as arrangement to meke classificaticn from
the cverall service record. If the annual confidential
record is not the product cf unfettered discreticn and

for
/" the reasocn that there are reasonable

-

arbit

bitre

built-in checks against it in the rules ccnsisting of
review and of acceptance of remarks and communication
of adverse remarks and provision of representaticn
against the same, there is nc reascn why a committee of
experts considering sxh annual confidential remarks
cannct be relied upon or trusted tc come tc objective
classificaticn on the basis of the overall annual
confidential record. The service record placed before
the Committee is expected to act as the guiding
predictable materiazl before the committee for considera-
objective
tion for coming to/classification from it.
13, We have carefully and with utmcst respect gone
thrcugh the parts of the judgment c¢f the Supreme Court
R.S.

in the/Dass ¢ase, supra, respectively reprcduced by the
M_oT ,,Z,_
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rival parties, We have alsc similarly gone through
the full text cf the judgment as reported. The essence
of the parts of the judgment extracted by the third
respondent iﬁ the reply can be said tc be that the
Supreme Court found no good reasons tc hold that in the
absence of reasons the selection wculd be made
arbitrarily., The part of the judgment extracted by the
applicant in his rejoinder is specifically on the
subject of categorisaticn and the reasoning is based
on the informaticn furnished at the hearing by the
annsel for the Unicn Government that State Governments,
instructed by the Unicn Government, follcw similar
pattern in categorising the annual confidentdal remarks
of the members of the State Civil Service and that this
uniformity
has brought Zi in the character role entries,
The situation of categerisation no more figuring in the

annual confidential remarks of the members of the State

Civil Service cf Gujarat after the orders of 1977 of the

State Government of Gujarat was not placed before the
Supreme Court. We can therefore not spzculate as
members of the
to how the HonouraplefBench would have viewed it, 1In
the absence of such views of the Supreme Court in R.S.
Dass case, supra, in the absence of such views of the
Supreme Court and High Courtng any bench of Central
Administrative Tribunal taken in any case placed befcre
us, we have tc examine the matter without the guidance
of any precedent , While dcing so, we
havgzig keep in mind the positicn according to statutory
rules that the civil servants of a State are eligible
for consideration to the promoticn quota of the IAS of

the same State and not of any other State. The statutory

rules d¢ not provide for an all India pool of such
officers from all the States of the Unicn for considera-

tion against a pool of promection quota of the IAS

worked out on a All India basis, whose cases are to be

Moo L
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placed befcre the Selection Committee fo msidera-
tion. We have underscored the last few words of the
sentence in order to underscore their corollary that
the State Civil Servants of a State are in competition
for a place in the promotion quota of the IAS only
with the eligible colleagues of their own state the
annual ccnfidential remarks of all of whom would
number of
contain informaticn on uniform{items contained in the
profcrma in that regard prescribed by the Government
of their respective State, Of course, the prcforma
is liable tc undergo mcdificaticns and changes as may
be ordered by the State Government concerned as seen
in the case herein that classification required to be
given in the proforma was discontinued by State Govts.
orders of 1977. The members of the State Civil
Services of each State thus form a separate class
from the members cf the State Civil Services of all
other States of the Union for consideraticn for
placement in the IAS promotion quota of their
respective State. There is no allegation before us
that for different members of the Civil Service of
Gujarat different profcrmas have been prescribed
Whatever chandzzmeztoégzered by the State Government,
became applicable and applied to all members.
There is no allegation that the Union Government
prescribed by statutory rules a profcrma of annual
confidential remarks of 311 members of State Civil
Services which was not adhered to in Gujarat. Such
being the case, the very reasoning in the S.R. Dass
case relied upon by the applicant also becomes
applicable to the case of members of Gujarat Civil
Service, namely "similar pattern" alkeit with

categorisaticn befcre 1977 orders and without

categorisaticn after 1977 orders, of the annual

remarkS which has "brought uniformity in character
R
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roll entries". The ccontention of the applicant would
definetely have had considerable force and perhaps
even validity had the statutory rules prescriked that
the eligible State Civil Service members of all States
of the Unicn would constitute a pool for the selection
committee tc categorise each officer of the pool under
cconsideraticn where categorisation appearing in the
annual confidential reports of most officers not
appearing in the case of some officers would have
given rise to lack of uniformity of cclumns of the
annual confidential report from whicﬁ?gelection
Committee has to make 48 categorisaticn. Similar
would perhaps have been the case if the Unicn Govt.
had prescrived a profcrma by statutcry rules.As long
as the members of the State Civil Service cof each
State form their seperate class for considerstion for
prcmotion to the IAS against the quota of their own
State and no statutory proforma prescribed by
tk Unicn Government placed before us, any variations,
in details of the annual confidential report proforma
and information on it between states, will not make the
selection to the promotion quota of the State suffer
frocm the vices arising from a disregard of the
provisions of Articles 14 and 16 on equality before
the law and of equal opportunity in matters of public
employment which, in the case before us, is of

being considered f£-r
opportunity ogfappointment to IAS by promoticn,
14, We may at this juncture alsc examine the
implications of classification figuring in annual
confidential reports of Gujarat before the orders of
1977 and not figuring after the orders of 1977. |
Presuming in the absence of any infcrmation on the

point that the Selection Committee took into considera

tion the total service record of each officer for

oW
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overall relative assessment of the service recoxd
items of information on which this relative assessment is
to be based remained the same upto before the order of 1977
and after the order of 1977, we have to hold that all
officers under consideration were in competition as a class
on the basis of uniformity ¢f information in their service
record all along, upto order of 1977 one uniformity and all

along after crder of 1977 another uniformity.

16, Examined as above, all the contentions, pleadings
and submissions for the applicant based on State Government
order of 1977 and absence cf norms of qualification before
the Selection Committee because of absence of categorisation

have to be held as intrinsically lacking in substance.

16, We have above, in dealing with the implications of
Gujarat Government's order of 1977, simultanecusly also
surveyed the grounds of challenge to the vires of regulation

5(4) of the Prom»tion Regulations, In view of the judgment

in the R.S.Dass case reported in 1987 being specifically on
the subject of Promotion Regulations, we need not refer to
reported in 1983

Gujarat High Court judgment in A.K. Shimpi case, supraqfalso
relied upon by the applicant, The judgment was on
the subject of selection for promotion of Head Constables

of the Police Department of Gujarat State to the rank of
Police Subinspectors and no statutory rules existing. In
R.S5.Dass case the Supreme Court qu-ted regulation 5(4) of
the Prom»>tion Regulations in para 14 of the judgment., The
Supreme Court examined this provision along with regulation
5(5) from various legal angles and appreciated, in para 19
of the judgment, their having "brought in sufficient change"j
in the process of Selection. In para 19 of the judgment,
the Supreme Court categorically found "no merit in the
submission" that if reasons for supercession are recorded,
objectivity and impartiali¥§2ée ensured. The applicant's

arguments about norms of quantification of confidential

reports gf officers substantially amounts to saying that
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reasons why a report is classified as ocutstanding, “w= good,
good or unfit should be known, Hon'ble Justice Sabyasachi
Mukherji, in his seperate views observes in para 5 that " in
order to rule cut any grievance actual or fancied, scme
cbjective basis for the categorisation in the manner indicated
should be laid down". He, however, hastened to add in para 7
cf his views in the judgment that "justice has been done in
accordance with th= rules to the officers concernedececeses"
There is no indication in the judgment that regulation 5(4) of
the Promotion Regulations suffers from any legal infirmity or,
as a provision, productive cf such results., We have also above
examined the contentions of the applicant and found no grounds

for h»olding the regulation unconstitutional, null and void.

17, We may now consider the applicant's allegation
that the substantive vacancies were wrongly worked out

for the 1986 selection committee mecting as were included
in it 20 vacancies against which noncadre officers had been

working for two to sesven years. It is alleged that on
account of such wrong calculation of vacancies, cases of

90 officers came tc be considered by the Selection Committee
instead of 60 which allegedly illegally increased the

number ¢f the competing cfficers for selecticn., The
respondent State's reply explains that the vacancies
calculated fcr the 1986 Selection Committce mzeting
consisted of existing vacancies and vacancies anticipated to

arise in the next 12 msnths, It is explained that 162 senior

posts were borne cn the IAS cadre of Gujarat and 46

vacancies existed in the promoticn quota. Out cf 46, 19 were
already filled in by formel n-minaticn of SCS cofficers to the

|
!

IAS, This left 27 existing vacancies and with 2 anticipated to
arise in the next 12 months, the Selecticn Committee met

in Becemper 1986 to prepare the Select list for

b Y 'GL”é/
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29 vacancies and prepared a selact list of 58, double
the member of vacancies as per statutory rules., It
is the contention of the agpplicant in the rejoinder
that the respondents ought not have considered 21
vacancies which were already covered by the 1979
provisional select list and the 1986 vacancies should
therefore, it seems from the rejoinder, have been 8
only. But this part of the rejoinder ignores the
undeniable posiition arising from Gujarat High Court
orders that preparation of only a provisional select
list was allowed by the High Court. As the c8ntents
of the order of the High Court, will clarify its terms,

we reproduce its relevant parts below :

"(iv) The Union Government will convene a
Selection Committee and the said Committee
shall select cfficers out of the combined
seniority list prepared as aforesaild and
prepare a select list according to the
provisions cf the Indian Administrative
Service (Appointment by Pormotion) Regulations.
19865, ’

(v) The State Government will make appoint-
ments to cadre posts from the said select
list but those officers will not be given
appoiniment in I.A.S. till this litigation
ends in this Court.

(vi) The Selection and appointments to cadre
posts will be expressly provisional and
subject to the result of this litigation in
this High Court,

(vii) For the purpose of determining seniority
under Rule 3 of the Indian Administrative
Service (Regulation of seniority) Rules, 1954
only legal continuance officiation will be
taken into account and the officers in select
list will not be entitled to the benefit of
illegal officiation that is to say, if they
petitioners in Special Civil Application

No. 1407 of 1973 succeed and as result thereof
it is found that the person selected and

apoeinted to cadre posts could not have been
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so appointed. Their officiation i dch post
will not be taken into account for the purpos:
of determining their seniority."

When the seniority list could become final in 1986

at the end of protracted litigation as already
referred to earlier, it is evident that what was done
under interim orders of the High Court on a provisio-
nal basis should be done on a final basis on the basis
of the finalised select list. The applicant's
cententions in this regard appear to be most
unreasonable and unacceptable when juxtaposed to the
above figuring in the High Court order. The

contentions have therefore to be rejected.

18. Then the applicant has contended that the
1986 selection committee considered the names of some
of ficers who were above 54 years of age whereby the
rule 5(3) of the Regulations was violated and the
number of competitors illegally increased. The
third respondent's reply deals with this contention

in the following words @

s Referring tc ground (d) of the
application, it is submitted that Regulation
5(3) of the Promotion Regulations lays down
that the Committee shall not ordinarily
consider the cases of the members of the State
Civil Service who have attained the age of
54 years on the first day of January of the
year in which it meets. It is, however,
provided that a member of the State Civil 4
Service whose name appears in the Select Listf
in force immediately befcre the date of the
meeting of the Committee shall be considered
for inclusion in the fresh list, to be
prepared by the Committee even if he has in
the meanwhile attained the age of 54 years.

It is further provided that a member of the

State Civil Service who has attained the age

of 54 years on the first day of January of

the ygar in which the Committee meets shall

PO
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- be considered by the Committee, if he was
eliginle for ccnsideration on the first day of
January of the year or of any of the y=ars
immediately preceding the year in which such
meeting is held but could not be considered as
no meeting of the Committee was held during

such preceding year or years.

It is further submitted that a meeting
of the Selection Committee in respect of the
State Civil Service Officers of Gujarat for
promotion to the Indian Administrative Service
was held on 28th and 29th June, 1979 and
thereafter the meeting of the Selection
Committee could not be held during the year
1980-85 as the seniority list of the State
Civil Service Officers of Gujarat was under
dispute, In the meanwhile a few of the State
Civil Service cfficers became more than 54
years on first day of January, 1986 but their
cases were considered under the first and
second proviso of Regulation 5(3) of the
Promotion Regulation as quoted above. The
contention of the applicants as made in sub-
paragraph (d) is therefore, incorrect and is
rebutted."

i
We are of the view that the above reply  is both |
in the light of the statutory rules, 1
explicit and correct / We therefore reject the |
|
applicant's contentions in thés regard as lmeless and
against the relevant statutory regulations quoted in

the above reply.

19. Coming to the applicant's questicning the
clukbing of the vacancies for several years for
Selecticn Committee meeting in 1986 which enlarged the
number of competitors than would have been the case in
preparing a Select list for every year for 1980, 1981,
1982, 1983, 1984 and 1985, it is clear from what we
have earlier seen that even the 1979 the Selecticn
Committee, though meeting for the first time after 1973

could, under the permission of the High Court cof
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provisicnal select list had to be considered for
finalisation in 1986 to the extent possible because cf
the passage cof time during which s-me officers even

and final seni-rity list prepared.
retired or crossed the age of 54 years{-ln fact +the 1986
Selecticn Committee could prepare the final select
list for the first time after 1973, after a gap of
13 years. The reason and purpose c¢f holding Selecticn
Committee meeting anueslly is that each annual proceeding
is independent ~»f the other because of which soon as
the proceedings of the new Selecticn Committee held
annually are approved by UPSC, the prcceedings of the
Selecticn Committee before it become inoperative., The
prcceedings of various Selection Committees therefore
enjoy noc manner of ccntinuity when the Selecticn
Committee meets annually. Yet they enjoyed continuity
in Gujarat as we have seen earlier because the senicrity
list ~f Gujarat Administrative Service could be
finalised only in 1986 and not befcre for reascns of
persistent protracted litigaticn. One result of this
obvisusly must have been that the select list ~f 1973
and the provisicnal select list cf 1979 came to enjoy

mach longer continuity than ordinarily enjoyed.

20. We have tc examine the applicant's contentions
against clubbing of the vacancies of several years

in the above backgrcund. We have earlier examined

the rcle of the word "ordinarily" appearing in the
Brom->ticn Regulation 5(1) and the State Government and
UPSC held back from hnlding Selecticn Commitﬁee meetings
because of litigati-ons and court Hrders. It thus

became very difficult if not altogether inpermissible
and impossible t» hold a proper Selection Committee

meeting to prepare a final select list from a final

senicrity list once every year and when such meeting

could be held in 1986, all the vacancies of all the
(4 o
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years clukbed together fcr a final saleAt ligt,
>

el The applicant principally advances two reasons
for pressing year to year basis ~f preparation cf
select list. The first is the judgment dated 2.2.90
of Ahmedabad Bench in T.A.Nc, 43 of 1986 in the case
of V.P. Shah Vs, Unicn »f India & Ors. In that case,
for the twin reasons of clubbing ~f vacancies and
wrong application cf the 1977 amended prom-ticn
regulations to the cases which became due for
consideratiocn for promction before 1977, the applica-
tion was allowed. In the case befcre us, question of
applicati-n cf the rules pricr tc 1977 amsnédment is n»t
involved. Hence one reas»on dces not exist and only
 the reason cof clubbing exists., Against this judgment,
was filed petition for Special Leave tc Appeal No,
9669/90. ©On this petiticn, the Supreme Court ordered
that "since the respondents have already retired from
service, we do not ccnsider it fit to interfere" and

the petition was dismissed with-out the Supreme Court

expressing any opinion on the merits of the contenticns

raised in the petition,

22, We should, in the context of applicant's
second relief which is for quashing the select list of
1986, observe that several figuring in the select list
of 1986, seeing their dates »f birth, have retired.
The second prayer of the applicant is for quashing the
select list which, as noticed earlier, contains 58
names whereas the applicant has chosen to implead as
respondents only 10 of them whse names came to be
notified for appointment against IAS cadre post by

notification dated 20.1.87 which is also s-ught to be

quashed by the fifth relief sought by the applicant.
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23 The applicant has also relied upon ice
memorandum dated 24.12.80 on the subject of "principles
for promhtion to selection post" issued by the
Department of Personnel, Government of India, The
need fcr issue of this office memorandum appears to have
arisen because of clarifications sought by the varicus
Ministries/Department on vari->us aspects while
preparing a panel fcr bost to be filled on the basis
of selection., The ., clarificaticns given on the subject
of promection to selection post may in fact be dealing
with the cases of employees who happen tc belong to
class other than those to be appointed by prom»tion
which is the subject cf the case before us as the
applicant is governed by IAS (Appointment by Pr-omotion)
Regulaticns which should be
different frcm thoyse applicable to promotion to

based
selection post. The applicant's favourable arguments Z
ocn this office memorandum dated 24.12.80 therefcre

have no rel€vance +to the case before us,

24, When the authority, in »rder to comply with

court orcders, cannct hold the Selection Committee

meeting annually for several years though should

ncrmally hold it annually and statutory rules themselves

nct compléetely rule out depature from the n-~rmal by

use of the word "ordinarily" implying situation of

not holding the meeting annually for special reasons,
situation

a highly exceptionalédevelops. In such a situation,

to direct the authority tc break the vacancies on

yearly basis and to hold afresh meetings of the

Selection Committee is, in the background of the

protracted litigation,tc unsettle what came to be

settled at long last after . 13 years of

disputing with its inevitable c-nsequences on morale and

performance ~f the Public Service and on the large

number of the members of the semvice who, for the first
e
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time after 1973 in 1986, came to find place in a final
select list prepared cn the basis of a final senicrity
1ist. Befcre thinking of doing so, we should examine
whether clubbing is always a disadventage to a
competitor. There can be no dispute that with such
clubbing, the number of vacancies incresses even as

the number of competitors increases as the latter is a

multiple of the former. When the vacancies are yearwise,
their number naturally will remain small even as the
nurber of competitors will remain small. It can

therefcre not be said as an inexorable conclusion that

participation in a enlarged competiton where larger
number is destined to win works as a definite
disadvantage tec participants than participaticn in a
competiton with smaller number destined to win and
proporticnately smaller number ~f competitorse. it
therefcre cannot ke definitely said that the applicant
came to be put to a disadvantagecus position because
of clubbing. In view cf the above circumstances
discussed we are of the cpinion that the decisicn in
V.P. Shah's case is cf no help to the applicant., Hence
we do not consider it proper and advisable to quash

the select list and to direct the preparaticn of a

fresh select list,

25, For reascns of our detailed consideraticn above
the application cann>t be allcwed. The applicaticn i

therefore dismissed with no orders as to costs.
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