0.A. No. 49/86; 53/85; 108/86; 217/86; 232/86;
238/86; 245/85; 299/85: 356/86 & 376/88

CORAM : Hon'ble Mr. P.H Trivedi, Vice Chairman

Hon'ble Mr. P.M Joshi, Judicial Member

8.12,1986

The short common point at the stage of
admission of the arplications is whether an associa-
tion can claim to be aggrieved and be an applicant
for relief. The Administrative Tribunals Act has no
definition for 'person', but it specifically excludes
certain persons from the application of this Act, as
stated under section 2 thereof. Under section 14 of
+he Act, all the jurisdiction of the powers and auth-
ority exercisable by all courts (except the Supreme
Court) in relation to specified matters are brought
within the jurisdiction of the Tribunal. The question
arises whether any association can have any grievance
on account of any order of the Government or any com-
petent authority, except as it affects individual
members thereof, in their capacity as servants of the
Government or of the organisations to which the juris-
diction of the Tribunal is extended. If such an asso-
ciation can apply for relief, it is contended that this
Tribunal can grant such relief only in respect of
specific individuals in their capacity as employees
of the Government or such organisations. It is,
therefore, contended that associations as such cannot
be aggrieved and cannot seek or obtain relief in the
name of associations. We decided that as this matter
was one of common interest and is likely to arise in
a number of cases, it would be desirable to hear the
learned advocates before any decision in the matter
is taken. Accordingly, some learned advocates, Mr.

K.K. Shah, Mr. Vyas, Mr. Xavier, Mr. T.N. Shah, Mr.

0 ° 0 2




R

)

j PoMe AjJ S. Mehta ave
J.D. Ajmera, Mr. P.M. Ajmera, Mr. V.3. Mehta, g

us their views and Mr. N.J. Mehta furnished a detailed

note citing law, and decisions in some cases and Views

of reputed authorg for our guidance. We are grateful

to them for this assistance.

2. Further we have been much assisted by the
supreme Court judgment in Bar Council of Maharashtra
vs. M.V. Dabholkar in A.I.R. 1975 S.C. 2092, and by a
judgment of the Jodhpur bench ~f Central Administrative
Tribunal, Rajasthan Anushakti Karamchari Union and
Another vs. Union of India and Ors. in A.T.R. 1986(2)

C.A.T. 59, which deal with this question.,

3. As the Administrative Tribunals Act, 1985,
has no provisi-n containigg the definition of 'person'
we have to refifer to the General Clauses Act, in which
the word 'person' is said to include gompany or asso-
ciation or body of individuals, whether incorporated o
not. This definition is not confined only to natural
persons. This defiinition would govern the Central
Administrative Iribunals Act, in interpreting 'a per-

son aggrieved' in section 19 of the Act.

4, Section 14 of the Administrative TIribunals
Act, transfers the jurisdiction of the High Court in
specified service mattiers to Administrative Tribunals

constlituted under the Act. Now the jurisdiction of

the High Court extends to associations if they bring
up any service matter by which thev feel aggrieved

bhefore 1 T ¥ vie is +ak +1 i
berfore it. If the view is taken Chat service assrs

tions cannot come up before the Iribunal h
. Allcil , i

they
need then to go to the High Tourt, and to that
the transfer of the entirety of the jurisdic
service matters-sought to be done under secd/

the

Administrative Tribunals Act, would be
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and modified. This is contrary to the expré@ssed pur-
pose and meaning of that section of the Act.

-

5. In a large number of cases, the balance of
convenience would lie in allowing the associations to
bring up matters on whdch either the whole class of
the relevant category of Government or other servants
is aggrieved to be brought through the application of
the associations for relief before the Tribunal. No
doubt relief can be given by the decisions of the Tri-
bunal, eventually only to individuals, who compose or
constitute the assoication, but if a grievance arises
in respect of the whole class and if a point @nvolving
all of them is raised in the application of the asso-
ciation, it would hardly be conducive to appropriate
and speedy disposal, if the applications onlv by indi-
vidualg members of the association are entertained by

the Tribunal.

5. It has been noticed that in many cases, the
course of action followed has been to join the associa-
tion as an applicant along with an individual, employee
who, on the €acts of the case, is directly affected by
the imougned order, This is a Wholesome practice and
may be adopted wherever possible, for the reason that
it enables the Tribunal to look at both the common
questions inwolved regarding the relevant class of the
Government servants, and also the specific grievance

an individual Government servant, the latter serving
as in allustration or giving factually a focus to the

general question involved,

7. Wwhile conceding that there is no bar against
associations coming up before the Tribunal as legal
persons aggrieved for seeking appropriate relief on

service matters to which the jurisdiction of the Tri-
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bunal extends, a word of caukion may be necessary, soO
that in fit cases the Tribunal's discretion in allowing
associations to make such anplicatiors i$ not entirely
excluded. There may be cases in which Government
servants or servants of organisations to which the
jurisdiction of the Tribunal has been extended, might
have more than one associations and individual members
of that service might belong to different associations.
It may also sometimes be the case that individual men-

bers of the service might thange their affiliations to

M

differ-nt associations. In such cases, the possibility
of conflicts of interests and difficulty of identifying
which individual belongs to which orégnisation and which
association speaks for which members in any matter com-
ing up before the Tribunal, may hot be excluded. As
things are, too often service associations break up and
coale%é and again break up. This, therefore, is not an
academic point or hypothetical contingency only. In
such cases, We condider that the Tribunal has a right

to look into the question of whether the applicant
association actually has common interests and the rep-
resentative capacity which gives it the status of a
legal person aggrieved and which is in the facts of

te case is not rendered ambiguous, doubtful or contpo-
yersial. If the Tribunal comes to the finding that in
such cases, the needs of justice and of expeditious dis-
posal are not likely to be served, the Tribunal could
well refuse to entertain such an application from such
an association and require apolications individually
from persons or employees aggrieyed by the impugned order
3. To conclude it is held that the word 'person
aggrieved' should be widely interpreted so as to include
associations or unions. The Tribunal could consider the
entertainment of their applications if common questions

..0005




\0 )
-5 =

are involved and the balance of congenience may be
found to lie in disposing off the applications by such

_ associations instead of having them from individual

< members thereof. 1In cases in which either the repres-

entative capacity is doubtful or the membership of the
associations is controversial, or there is any ambi-
guity in common gquestions involved, or common relief
to be provided or the representative status, the Tri-
bunal may require that the applications is made by
aggrieved individual employees. On this &basis,

individual petition will be heard on merits.

& D
( P.H. TRIVEDI )
Vice Chairman
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0.2./49/86

Hon'ble Mr. P.M. Joshi ee Judicial Member

28/10/1988

&

CORAM : Hon'ble Mre. P.H. Trivedi .. Vice Chairman

Neither party nor its advocate present. The

petition be admitted. As the reply has been filed

and the case is ready for hearing, the case be posted

on 22nd December,

*Mogera

1988 for final hearing.

Pt

( P H Trivedi )
Vice Chairman

{ P W Joshi )
Judicial Member
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CCRAM : Hon'ble lr. P.M. Joshi s Judicial Member

Hon'ble lMr. D.XK. Chakravorty: Administretive Member
Y m :

02/05/1989

Mr. D.lle Thakkzr, the lecarned counsel for the
petitioner requests for time, lr. B.R. Kyada for the

respondent has no objection. Allowed. Registry to fix

.the case for hearing after vacation.

- ) ( p 1 Jéshi )
Adninistrative lMember Judicial Merber

*Mogera
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vice Chairman

. Hon'ple Mre Pelle Trivedi

coram
Judicial Membe I'

I‘Ion' ble MT e Pelle JOSh.i

20(6(1989

Mr.P.M.ThaKKar lea
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0.A./49/86

1. All India Station Masters!
Association, a registered
Trade Union, being Regn.No.1359,
having its Divisional Office at
Talod,
Dist, Himmatnagar.

2. Shri B.K. Sharma,
Divisional Secretary,
All India Station Masters'
Association, working a®
Assistant Station Master at
Talod,
Dist : Himmatnagar. «eApplicants

Versus

Union of India

(Notice to be served through the

General Manager,

Western Railway,

Churchgate,

Bombay. .« s Respondent

Coram ¢ Hon'ble Mr,P.H. Trivedi Vice Chairman

Judicial Member

Hon'ble Mr,?P.M. Joshi

ORAL - ORDER

17/07/1989

Per Hon'ble Mr,P.H. Trivedi Vice Chairman

(1]
LL]

Heard learned advocate Mr,B.R. Kyada for the
respondents, Neither petitioner nor his advocate present.
Mr,Y.M. Thakkar stated on behalf of Mr,P.M. Thakkar that
Mr, Thakkar for the petitioner wanted to file writken
submission. As the case is fixed tor final hearing and
learned advocate for the respondent wanted to be heard
we need not delay as there is no reason why the learned
advocate for the petitioner is not ready to argue the
case and on hearing from the learned advocate for the
responcents it was decided to dispose it of on merits
and on the pleadings on record. The petitioner is an
association which the respondents have not recognised,
They have detailed in para 15, 37 persons who have bean

continued in the category of "good" stations for a period
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varying trom 15 to 20 years, The petitioners have merely
asked for an appropriate order or ditection in terms of
implementation of the policy at Annexure A dated 14.8,1973

and in fact, the Hon'ble Gujarat High Court had already

issued the rule for the implementation of the aforesaid

policy. The said policy states as under :

It has come to the notice of the
Otfice that SHMS/ASHs on good stations
either become office bearer of recognised
unions to get protection from transfer oz
after working at a station for a few
years take mutual exchange with their
counter part of other good stations,

Thus avoiding transfer to bad stations,
also transfers from bad staticns to
good station are causing only on account
of vacancy at good station.

In implication of instruction re-
ferred to in para above, it is further
clarified that 3 -

(1) It is not necessary to wait
for occurance of wacancies at
good stations to effect tran-
sfers of Sms/ASMs from bad
stations after completion of
prescribed period of at bad
station,

(ii) Transfer of Sms/ASMs from bad
station is a MUST after pres=-
cribed period unless they are
not willing.

(iii) Of vacancies at good stations s
are not available SMs/ASMs
with the longest service on
good station should he trans-
ferred to bad stations parti-
cularly those who have never
worked at bad station and the
SMs/ASMs on bad station taken

wa y e

(iv) Longest service should be take
en to mean tie total service
in the areas and not sepera-
tely in difterent posts in
the area on transfer or on
promotion,

() In terms of para III ot this
office letter of even No, da-
ted 25/10/1972 Ifc Singr or
Tele Sigr due promotion as ASMN,
as all ASMs who have not done
the stipulated period of stay
at bad station should ke post-
€a promoted as LR ASMs, RG
ASMs or ASM(WP) at bad station
and than shifted after thev
have completed the period of

Stay laid down,

cee2.,




2 The respondents' reply is that as and when the
vacancy occurs, this policy be kept in mind but for last

2 years, no transfer has taken place and learned advocate
for the respondents referred to certain injunctions which
have come in the way of filling up the vacancies for which
adequate numbers are available only after recruitment and
training., He has further taken the ground that out of

550 AsMs, and SMs, the petitioners have named only 37
persons who have been continuously in good stations and
even out of them, there are 8 employees who are not working
as AsM or SM, The petitioner have not made the 37 persons
as parties mor are they seeking orders directed against

these persomns.

Fw After hearing the learned advocate for the
respondents, it is clear that if the policy ot transter
between good stations and bad stations is to be implemented
in terms of the letter and spirit of the instructions at
Annexure A dated 14,8,1973, cbvicusly those who are in a
good station for a considerable time will need to be
transferred without which no vacancy in good stations would
arise, In fact it is stated in the said policy that it is
not necessary to wait for vacancies in good staticn to
effect the transfer to ASM or SM from bad station after

the prescrikbed time. It is necessary that if the
respondents - railway administraticn is frequired to demon-
strate their earnestness for implementation the said

policy effectively, it will be necessary for them to

take in to consideration the transfer of incumbent in

good stations although no relief directed in terms against
37 persons is required to be given., It is appropriate

in the facts and circumstances of this case that the
respondents should be called upon to pass a speaking

order indicating their brogramme for transferring persons

from good station and inter alia to refer to the 37 names
e
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in para 15 of the petition explaining the cases to

whom such a transfer would not apply because of some

of them not being ASM or SM as stated by the respondents

in their reply. We direct that such a speaking order
indicating the programme ot transfer in terms of Annexure A
dated 14.8,1973 be brought out within a period of 4 months

with a copy to the learned advocate for the petitiocners.,

With the ‘aforesaid direction and observaticns, the

case is disposed of, No order as to costs.
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( P.H. Trivedi )
Vice Chairman




