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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL @

AHMEDABAD BENCH

0O.A. No. 438 of 198 6
T.A. No.

DATE OF DECISION 22,.10.'86

SHRI J. R, MEHTA Petitioner
‘ SHRI GIRISH PATEL Advocate for the Petitioner(s)
Versus

UNION OF INDIA (MINISTRY OF  Respondent
FINANCE] CENTRAL EXCISE

SHRI Je. D. AJMERA Advocate for the Respondent(s)

CORAM :

The Hon'ble Mr. P, H. TRIVEDI Vice Chairman

The Hon'ble Mr. P, M. JOSHT Sath Judicial Mernber

—

Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?
3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal.




0.A. No. 43/86

Per: Hon'ble shri P, H. Trivedi, Vice Chairman

JUDGHENT

The applicant, Shri J. R. Mehta, aggrieved
by the order of respondents dated 7.3.'86, compul-
sorily retiring him from service as Inspector,
Central Excise and Customs, Ahmedabad, in exercise
of powers, first stated to be under Rule 55 (J) of
F.,R.35.R. and by corrigendum corrected as Rule 48
of Central Civil Services Pension Rules, has applied
to the Tribunal under Section 19 of the Central

Administrative Tribunals Act, for quashing and

. setting aside the said order on the ground of its
being arbitrary and malafide. In support of his

application, he has stated that his record has been
very good and that because of certain differences
regarding his transfers, on some occasions in the
past, the respondent's officers have a grudge against
him, which has resulted in certain adverse entries
being made, and certain rewards and other benefits
being withheld from him. He has stated that the
very fact that initially the orders were passed
under F.R.S.R. 56 (J) and subsequently that they

had to be revised by corrigendum and resort had to
be taken to Rule 48 of C.C.S. Pension Rules, 1972,
shows that there has been non-application of mind

by the responcents in the passing of the order. The
apolicant had taken the stand that certificate of
qualifying period of service was not obtained from
competent authorities and as the releva@nt date had
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passed, resort could not be taken to Rule 48 of

%

C.C.5. Pension Rules; but subsecuently during the
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hearing, on the respondent's showing the documents
regarding how the qualifying period of service had
been certified to the satisfaction of the authorities
passing the impugned orders, the learned advocate
for the applicant, Shri Girish Patel, has conceded
that the impugned order is not sought to be chall-
enged b=cause of either the applicant's no:t having
completed 30 years of qualifvying service, or there
being any defect in the competence of the authority
certifying it and has not pressed this point. He
has stated that adverse entries against the apolicant
communicated to him, do not pertain to charges of
corruption or any misconduct, but only to intemparate
remarks uttered by the applicant about which he has
already filed a representation which has not vet

been disposed off. The learned advocate has stated
that although Government has an absolute right to
retire the Government servant on completion of 30
vears of service, such a right is governed by bona-
fide exercise and that it should not be arbitrary

or for collateral reasons and should be exercised

in public interest., He contends that there is no
circumstance in this case to show termination of

the service of the applicant was due to public int-

N

erest. With a generally satisfactory record of
service there is no warrant for initiating action

in public interest for retiring him and the mere
fact that he was guilty of utteriné intemperate
remarks cannot account to what in effect, is removal

from service without the benefit of disciplinary

proceedings in which the applicant has a right to
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showing cause. It'is necessary, therefore, to go

behind the facts of the order and look into the
actual realityv in which public interest has been
invoked for what appears to be arbitrary and mala-
fide exercise of power for collateral reasons not

connected with public interest.

2. In reply, the respondents have denied
malafide and has stated that the record of the app-
licant is by no means as satisfactory as made out
and that not only the adverse remarks but the entire
record of service and his performance generally has
to be taken into account when acting under Rule 48
of C.C.S. Pension Rules., The stand of the respon-
dents is that disciplinary proceedings had been star-
ted against the applicant and he was punished with
stoppage of five increments. The learned advocate
for the respondents, Shri J. D. Ajmera, has stated
that the mere fact that the corrigendum had to be
issued does not show that there has been non applic-
ation of mind, as it is well-settled that when the
facts and circumstances are not ambiguously stated,
the incorrect mention of the Rule does not by itself
constitute any material defect in the orders. The
plea that the representation of the applicant against
adverse remarks is under consideration does not
constitute any bar to acting under the relevant Rules
in F.R.S.R's or Pension Rules because such action
does not depend upon disposal of the specific repre-
sentations against communiéation of specific adverse

remarks.

3. The short point in this case is whether the

respondents have acted in public interest. It has
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been conceded by the learned advocate for the apo-
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licant that the Government have an absolute right
to retire the public servant after a completion of
30 years of service under Rule 48 of the C.C.S.
Pension Rules or 56(J) of F.R.S.R.'s, and that the
instructions governing the procedure to be followed
in such cases is almost identical, and regarding
the criteria to be applied also there is hardly any
disgimilarity. The learned advoc¢ate for the resp-
ondent have cited A.I.R. 1971 S.C. 40, in which the
Supreme Court has laid down that:
"Where an appropriate authority bonafide
forms opinion that a Government servant be
retired in public interest, he can pass order
of compulsory retirement. That opinion cannot
be challenged before courts. Nor R. 56(j)
requires that the opportunity to show cause
against compulsory re:irement must be given.
Order of compulsory retirement can be chall-
enged on ground that either the requisite
opinion was not formed or that the order was
passed arbitrarily or on collateral grounds.,"
He has alsoccited A.I.R. 1976 5.C. 2547, to show that
when there are no express words in the impugned order
itself which throw a stigma on the Government servant,
the court should not undertake research into the files
to discover whether some kind of stigma would be
preferred. The learned advocate for the respondent
has conceded that in :the matter of compulsory retire-
ment, the position of the Government servant is diff-
erent from what it is when there is a punishment
irposed upon him under disciplinary Rules or in which
an order expressly or impliedly causing stigma to him
is involved. There are no civil consequences as a
result of the impugned order.
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4, We have given full consideration to the

plea of the applicant. The Supreme Court has already
held in the judgment cited that the relevant rules
regarding compulsory retirement holds a balance
between the rights of the individual Government
servant and the interests of the public. While a
minimum service is guaranteed to the Government ser-
vant, the Government is given power to energise its
machinery and make it more efficient by compulsorily
retiring those who in its opinion should notbe there
in public interest, nor need it be that by implication
such removal necessarily imply unfitness or unsuita -
ility of the Government servant. The Supreme Court

has stated that there may be various reasons for such

9]

an order. Among them can be the consideration of mak-
ing a post available to a person considered more
suitable or more efficient. In this case, the respon-
dent has stated that the relevant review has been
carried out by observing proper procedure according to
the instructions laid down and, whatever may be the
allegations regarding malafide, there have been no
allegations of malafide against tﬁe Government as

such or the very senior officers - in this case a
review committee of Customs & Central Excise, three
collectors of Baroda, Ahmedabad and Rajkot - who
had-examined the case and decided that the applicant
should be compulsorily retired. The procedure adopted
involves that such a decision is rrived at only
after a number of officers at fairly senior levels
apply their minds and this procedure ensures against
the exercise of malafide or arbitrariness of any single
functionary. We consider it neither necessary or
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appropriate to delve into the inner workings of the
offices which have been involved in the examination

of such cases in order to find out whether each and
every éndividual officer who dealt with the case has
examined the gquestions involved adeguately and appro-
priately. We do not consider it necessary to take

upon ourselves to look into the administration of the
relevant officers of offices. Suffice it for us.to
ascertain whether the action of the respondent‘is bona-
fide and in public interest, and 1is free from the
taint of being arbitrary or activated for collateral
reasons. wWe have also satisfied ourselves that the
decision of compulsorily retiring the applicant has
been taken by the Government only on the recommendation
of three senior officers of the rank of Collectors
setting and examining the case of the applicant in a
Committee. Thus all safeguards have been taken and
prescribed procedures operated in this case. We are
unable to persuade ourselves that there is any fact

or circumstance on record or during submissions to
warrant such conclusion. We, therefore, are satisfied
that the position of compulsorily retiring the appli-
cant was well within the scope of the authority of the
respondent and does not call for our intervention. It
is not for us to substitute the role of the Review
Committee or of the Government in this matter or to take
upon ourselves their responsibilities. There is
nothing to show that the considerations of public
interest have not weighed with them. By the nature

of the case, they are competent to judge how far public
interest will be served by retaining or retiring

the applicant.
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Respectfully submittezd,

S

; 4 ; s
The petition for scpecizl leave 1 (Civil

No:1149 of 1937 has been £iled in the Supreme Court

of India by Mre. JeR. Mehta V/s. Union of India & Ors.

2/-.

thie case;It ie believed that the tribunal is a formal

Cur tribunal is joined as respondent No,3 in

party.®he recult of the appeal is going to affect the

rightes of the party only. It is not going to affect

in any way the tribunal. Therefore, it is submitted
that we n:ed not take any further action in the matter
and cimply kesep a note of the appeal on the record.

3/-.

action in the matter and keep the Supreme Court's

Thereforse, ig approvel,w may not take any
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i IN THC SUPREME COURY OF INDIA @ ‘{

CIVIL APPtLLQT’ JURTISDICTION

\ ' .ﬂ
Vé><$§° PEYITION FOR SPECIAL LEAVE T0 APpEAL({CIVILING, 1149 OF 1987
’{*/’?F\
"")‘I 3> Shri J.R, Hehtis .e ..PEIt.’IGMtR
VERSUS
Union of Indiag & Ors. ee +oRESPONEBENTS
To:
1e Union of India,
through the Secretary,
Ministry of finance,
New Delhi,
2, Eellﬁciur.
Centrsl Excise & Customs,
Opposite High Court,
N-varangpura,
shmed abad=-380009,
»3 | 3 Central Administr.a:tive Tribunal,
Additiongl Bench, ihmedabad.
WHERE AS the Fetition for Speeiagl Leave to
Appe al abovee-mentioned (copy enclosed) filed in
this Regiotry by Mr,R,P, Kapur, Advocate, on behalf
of the Fetitioner above-named wase listed for hearing
~ before this Caurt en the 26th day of Septembar, 1988
when the Court was pleassed to direct that Notice
re turngble within 4 weeks be iscued to the respondents
to show cause why special leave should not be granted
to the Petitioner abovee~ngmed,
W w
Voo MOW, THEREFORE, TAKE NOTICE that the above

petition is pested for hegring bafare this Court

on the 31st Octeber, 1988, at 10,30 0'CRock in <he
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fgranéun er oo coon thereafier ss may be conveniant
to the Zeurt feor finasl orders when you msy opp®ar
befaore the Court either perscnaslly or through counsel
and show cause to the Ceurt why sp=cial loave as
p:ayad for may not be grgnted to the Patitioner

above=named,

TAKE FURTHER NOTICE that in default of

ap pe ar ance@ the matter will be decided and determined

in your asboence,

Dated this the let day of Cctcber, 1988,

o~

ASS IS TANT REGISTA AR

AK.
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" SUPREE COURT GF INDIA
NEW DBLHI. .
DATAD: 2nd dydy, 1991,
Rrom: : A,~,

urs of India,

‘Registrar,
ntral Administragtive Tribunal,
Ahmed abad Bench, Ahmedabad.

PETITION FOR_SPECIAL LEAVE TO APPRAL(CIVIL) NO.1149 of 1987,

(Petition under Article 136 of the Constitution of India
fromthe Judguwent and Order dated22nd October,1986 of the

ZEREV X Pk b < S XFAXE KB Y X ngt-:eg]l_ﬁdminis*rafive Tribunal
Abmedabad Benchf Ahpedabad. in 0.AL*No.43 of 1986.)

Shri J,R. Mehta ‘ . IETITIONERQST
VERSUS

eeese RO NDENT
Union of India & Ors. 0N (IS/)

Sir,
e I am directed to inform you that the Petition above-
) .. pipeted.
, mentioned filed in the Suprenme Court was @Eﬁmi%sud by
\%:\/"r the Couxrt on  22n4d April., 1991, .
X PP o

»

Yours faithfully,
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