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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW—DELHI
O.A. No. %c  of 198 6.
_O.A. No. ;
T.-A-No,
DATE OF DECISION__12.8.1986
M. C. Gandhi __ Petitioner
Mr. Bele Shethna Advocate for the Petitioner(s)
Versus
pivisiensl Railway Manager {ORM) Respondent
mr. R. P. Bhatt  Advocate for the Respondent(s)
CORAM :
The Hon’ble Mr. pH. Trivedl (Vice Chairman)
The Hon’ble Mr. P.". Joshi (Judicial Member)
I. Whether Reporters of local papers may be allowed to see the Judgement ? i,
2. To be referred to the Reporter or not ? Vs ’
3. Whether thei i i . ¥
heir Lordships wish to see the fair copy of the Judgement ? My Vi




———

e
N
as

Per & Hon'sla Mr. PJ1, Joshi (Judicial Member) .
JUDGMENT

The question of legality of the order of reversion dt, 4,2,'3s,

2 e " + ‘P fa 4 :
issyed qua the applicant, is raised in the present application filead by

the applicant under section 19 of the Administrative Tribunals Act, 1985

(Act No, 13 of 1985) o The material factg leacding to this applicaﬁbn may
succinctly be stated as under g |

Te The applicant Mr. M.C. Ganchi, holding the position as a Senior
Clerk at 5.5, Anand, was promoted as a Head Clerk at the same Statien, in
accordance with the seniordty, vide order.dated 16.5,"85(Annexure - 'a'),
The applicant, after having been apprised sbout the said order, took over
the charge of his office as Head Clerk on 25,5,'85. Later on, his pay was
fixed vide office order dated 10,6.'35 (Annexure '3') . He was assigned the
pay scale of Rs, 425-700 with the benefit of drawing last increment from
1464'844 The applicant held the sajd post fer about nine months. According
to the applicant,lwhen he had procesded on-sick Isave from 842.'86 to
22.2,'86, he came to know through his Union that the respondent had passed
an order dated 4.2.'86, reverting him to the post of Senior Clerk from the
post of Head Clerk and in his place one Mr, A.S5. Vohra, working at Bharuch
wzs posted, at his oun request. The applicant has assailed the imﬁugned
order of reversion (Annexure 'C') on the grounds, inter-alia, that no
opportunity of being hea#d was afforded to him before passing the same and
hence it is a clear violation of the principles of natural Justice and hence
liable to be quashed and set asiﬁe. The prayer was seught that the respendents
may be forbidden from giving effect to the impugned order. The dirsectien was
also sought against them to put back the applicant on the post of Head Clerk

at Anand. Consequential benefits are also sought,

2o Uhibe entertaining the applicégan,"status que", as of 18.2,.'86
was ordered to continue till 6.3,'86 and a show csuse notice to the respondent

was issued. In reply%>thereof, it was shown that Mr, Yehra had already taken

the charge of his post prier to the date of the applicstien. Hence, the stay

order was vacated vide order dated 6,3,'86, Since then, the applicant is

holding the post as a Senior Clerk. In the Affidavit in Reply, filed by Mr,

SN, Pillai, Chief Law Assistant, Western Railway, Barsda on behalf of the

respondent , it has been stated inter—alia that as a major D.A.R. Action was

pending against the applicant since December, 1981, he was not eligiblas for \F\\
promotien, in light of the instructions conteined 'in para 4.2 (i) of Brechure
on Railuway Servent (Discipline and Appeal) Rules, 1968, Accurding to him,
When the sbove mistake ceme to the notice of the Reiluay Administrationm, the
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further contended that the impugned order was passed in violation of th@
Rules with awbblique motive to eccomodate Mr, Vohra, It was also statea'
that the pendency - of the inquiry in respect of a major D.ALR. action,

cannot operate as a bar for the promption of thggpplicant, on any account,

3. While assailing the impugned order dated 4.2.'86, Mr. 8.3. Hfethna,
the learned counsel for thg applicait has raised twe-fold contentions.,

Firstly, the impugned order, 8o far as, it related to the applicant is

illegal and invalid, for the applicant could not be adjudged unsuitable on

the basis of pendency of the Departmental Incuiry. Secondly, once the

order of ppomotion has besn ‘passed, it can not be either uithhqu or
cancelled even though it was a resulf of mistake., On the other hand Mr.
R.P. Bhatt, the learned counsel for the respondent urged that the
applicant was rightly adjudged unsuitable for prometion for the post of
Head Clerk, as a major D.AR. acticn was pending against him and when

this fact came to the notice of the Railway Administration there was no

- —

option but to = reverl him to the original post of Senior Clerk at Anande.

&g We propose to take up the first contention, The applicant does not

challenge@ the pendency ef an inquiry against him uwhich was pertaining

iy vehemenly
to a major D.AWR. action. *t is contended by Mr, B,J, Shethmng
£ /

the lgarned counsel for the applicgﬁf hat there cannot be any bar for
promotion in the case of an employee serving in the Railway Administraties,
o omd —

K:euen tﬁjhgh, any departmental rule creates such a ber against such

prometion, it would bs illegal and liable tosbe struck down. In support

of his contentien, ha relied on the case of Or, D.N. Chatterji v. State
of Gujarat(21{2)G . .R, Page~108). In this regard, at the out sst it may
be stated that Mr. R.P. Bhatt, the learned counsel for the respondent
has not besn able to invite out attention to any rule which may creats
a bar for the promotion against applicant on the ground that a major
D.AWR. action is pending against him, In the case of Or, Chatterdf (supra)

>\ Hon'ble Mr, Justice B.,K. Mehta (as he then, was) had an occassion to

1 consider the circulars issu~d by the State Government in its

pdministrative Instructions, in so far as, they enjoined the Sel ect

——

“ e@imittee or Appointinc Authority from excluding Govt, servant or

of ficer from being included in the seslect list or from being promoted



on the ground of pending enquiTy. After examining the relevant issue

in depth, it uas held that the impugned circulars or rules in so far 7
~—

as they issue administrative instructions in the matter ot'lncul sion @

otherwise of the names of the Govt. servants or Bfficers against whom

prehimfnary or regular disciplinary enguiries are pending, must be

held to bé‘ultra virese. Thus‘any adninistrative instruction or rule

which crestes z bar against the prorotion is void and ineffective.

5 In our considered opinion, in the facts and circuhstances of the
case on hand, the applicant cennot be adjucged unsuitable for promotion
to the post of Head Clerk, on the goound that an inquiry is pencding

ageinst him and for that metter, he ceuld not have been reverted to the

post of Seniol Clerk,

-~

6. 1t was next contencded by Mr. Sethna, the learned counsel for the
appiicant that in the instant case the applicent was considered suitable
for promotion and for that matter, an order of progotion wes issued and
in pursuance of the seid order, his pay scale was fixed and he had dis-
charged the duties as a Head Clerk for nearly nine months. fccording

to him, once the promotion has been given, it cannot he cancelled or
withheld, subsequently, on the ground that it wes ‘passed in ®E® ignorance
of z pending departmental 1nqu1ry. In support of his submission, he

has reliec on the case of i Mrs. J.5. Pandya v, Director General of
pPolice end ar,.} (1“85 u.L.x. page 557). 1In light of the raticnale
adopted in the saicd case, it can be well said that the impugned action of the
the responcent in passing the oeder of reversion is ohviously wrong

and untenable in law,

7 We are satisfied with the basis of the aforesaid tuo contentions,
the impugned orcder ( Annexure 'C' ) dated 4.2.'86, in so far eos it

rel ated to the reversion of the gpplicant to the post of Head Clerk cannot
be sustaineds The result is that the epplication is allowed and the oTder

dated 4.2.'66 (Annexure 'C') in so far as it relates to the applicant,

is quashed. The respondent will be free to consider the case of the
pplicent in 1ight of the result of the inquiry which was pending
agalnat him, in accordance uith low, but till then the applicant shall
be restorsd to his position prior to his reversion and he will alsc
garn the pecuniéry henefit attached to the post held by him. In_the

sitaation of the case, the parties are left to bear their own costs of

this application.

oATE: \ Y - %- \D%(’

¥2Aé%v<q{“
(p.MH'. TRIVEDI)

VICE CHAIRMAN




