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OA.No, 34 of 

DATE OF DECISION641 989 

Mr. C.R.Sai-riajoati, I,A.S. 	Petitioner 

Mr. S.Trin -'thy 	 AdvocRte for the Petitioner(s) 

v e 

State of Gujarat, Ganhjn.gr 	Respondent 

Mr.Anjl Dave & Mr.J,D.Ajmera 	Advocate for the Responaem(s) 

CO [LA I 

The Hon'ble Mr. P • H. Trivedj 	: Vice Chairman 

The Hon'hle Mr. P. M. Joshi 	S Judicial Member 

Whether Reporters of local papers may be allowed to see the Judgement? 

To be referred to the Reporter or not? 

Whether their Lordshirs wish to see the fair copy of the Judgement? 

Whether it needs to be circulated to other Benches of the Tribunal? 
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1, Mr,C.R.Samajpati, I.A.S.  
Urban Land Tribunal & 
Ex-Officjo Secretary to 
the Government of Gujarat, 
Revenue Departraent, 
Urban Land Tribunal, 
L .D .Engineering College, 
Ahmedabad-15 	 Petitioner 

(Advocate: Mr.S.Trioathy ) 

Versus 

i.StEte of Gujarat, 
Chief Secretary to Government 
Genera.1 Administration 
Departe, Sachivalaya, 
Gandhinagar. 	 ..... 	Respondents 

(Advocate: Mr.Anil Dave & 
Mr.J.D.Ajrnera 

JUDGEMENT 

O.A. No. 34 of 1986 

Date:- 6-4-1989 

PER 	: 	Hon'ble Mr, P.H. Trjvedj 	: 	Vice Chairman 

We are constrained to observe that in this case 

the course of the :etitioner's grievance has taken several 

twists and turns and the stand taken by the respondent 

at different stage of the hearing has assumed the 

character of a somer sault. Cutting through tangled web 

of rival contentions the position emercies that the 

petitioner who belongs to the 1962 batch of Ln(f.ian  

Administrative Services of. the Gujarat cadre was first 

allowed super time scale from 4th July,1980 when his 

junior Shri Iakundan of the 1963 batch was ::romoted to 

the Super time scale on 22nd March,1980. In this eetition 
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tberefore,the eetitioner has claimed the relief of 

of the promotion to have been deemed to have been given 

with effect from a date between NOvember,1979 when his 

senior was promoted and 22nd March, 1980 when Shri 

Mukundan was promoted. Subeequently, however, by notifica-

tion dated 11th February, 1987 the respondents, after 

considering the representat:Lon of the oetitioner have 

notified that he should be deemed to have been promoted 

to he super time scale with effect from 22-3-1980 

the date of promotion to the super time scale of his next 

immediate junior Mr.Mukundan. The resoondents have 

produced the notification and have stated so in para 8 

of the reply of respondent No,1. However, in reply to the 

claim of the consequential benefit of pay and emoluments 

the respondents have substantially altered their stand. 

In para 10 -of the reply dated 1-9-1987 that the Union 

of India was the competent authority and had clarified 

that the period covered by the deemed promotion would be 

counted for fixation of inia!al pay and reculation of 

future increments but arrears of salary for the pHriod 

coverad by the deemed promotion viz. 22-3-1990 to 

7-7-1980 is not admissible. In their reply dated 1.6.1988 

they have stated that the reoresentation of the aaolicant 

was duly considered by the resoondent No1 in consultation 

with Government of India and that the Gov of India 

was not of the ooinion to give nromotion :othe apnlicant 

with retrospective effect and, therefore, the applicant's 

representation was not accecte. In ara 7 of the said 

renly they have stated that the Government of India is a 

comoeten 'uthority which had held that il is not 
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admissible to give difference of salary to the enlicant 

for the period of deemed promotion and, therefore, the 

difference of salary is not payaele to him end that in 

oursuence of the policy of the Govt. of India, it is not 

open to the respondent - Govt. of Gujaret to PT the 

difference of sa1ry to the applicant. However, in their 

eo1' dated 20-12-1988, the State Govt. have taken a 

totally different stand. _'n tare 4, they 	ra cited 

lAS (Conditions of Service Re siduery Matters) Rules. 

1960 which subjects the lAS Officer serving in connection 

with the State to the Rules, reulations anCi erders 

aeplicable to officers of the State Civil Services Clase-.I 

subject to such exception and modification as Central 

Govt. may aftec consultation with the State Govt. 

concerned by order in writing make end thet no such rules 

or regulation have been macIc under lAS Act, 1951. 

includine lAS (pay) Rules, 1954 providing for the 

payment of difference of nay and allowances. The 

resnondens have cited the Govt, circuler dated 

30-3-1970 issued by the State of Gujerat and reproduced 

at Annexure I to this reoly. At this stage, it is quite 

clear that he respondents have totally departed from 

their stand tha.t it is Govt. of Ifl6i'g advIce or 

instructing which stood in the way of allowing the 

Govt. of Gujarat to pay the difference of salary etc. 

to the petit ionr. In fact by our order dated 22-11-1988, 

when the learned advocate for the responoent had made this 

plea of making the Govt. of India a necessary party 

on the ground that it is their instruction that stood 

in the way and that the Govt. of India was the corretent 

authority and that the Govt. of Gujarat was acting in 

consultation with them, we ordered as follows : 
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22_Il -1983 

uHeard Mr. S. Tripathy and Mr.Sandii Shah for 

Mr.Anil Dave learned advocates for the apelicant and 

the respondent GOvt.of Gujarat. Mr.Sandip Shah states 
that Govt.of Ind ia is a necessary partT because 
without their consent and approval merely on effect 
being given to t1he deeming of the promotion from 
22-3-1980, the difference in pay cannot be given to 

the peti;ioner. He states that no reversion ar 
stipulation has been made in the relevant order for 

this purpose. He also states that there is nothing 
in rules requiring any eooroval of Govt. of India 

and they are silent on the question of the right 
accruing regarding pay and emoluments consequential 

to the deemina of the promotion eflected. Howevr, 
on correspondence being made on the mat:er with 
the Govt.of India, the GQVt. of Gujarat has bEeen 

advised that the difference of the oav should not be 
paid on deeming ehe promotion to have been effected 
from 22-3-1980. 

after hearing the learned advocate, we do not 
find that it is estalished that Govt.of India in this 

case is a necessary party as no relief is sought from 
it and it is not being made out that a relevant 

decision regarding the relevant relief souTht 
cannot be made by the GOv.of  Gujarat. The resoondent-
Govt.of Gujarat has associated the Govt.of India in 
decidine the deeming promotion being effective from 
22-3-1980 and there is no rule or instructions 
produced requiring any separate aporoval from the 
Govt.of India regarding consequential payment of 

difference in pay arising from this order. The 
Govt.of Gujarat-resoorident is of course free to 
take the position that on such deeming effect being 
made no automatic or necessary consequences or 
liahilityx regarding payment of difference arises 

but this will need to be established with reference 
to rules or instructions or even from the fact of 
the consequential decision having been taken for 
receiving such pay on separate grounds. After 
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hearing the learned advocates the case now deferred 

for judament. Parties are free to file their written 

submissions in which reseondentovt.of Guarat 

may also include any rule or instruction making it 
necessary for Govt. of India to aperove payment of 
the difference of ?ay separately as a ore condition 

to the respondent-GOvt.of Gujarat granting such 
relief as souaht. Four weeks time granted for filing 

written submissions." 

If the respondents on reconsideration of their reply 
had desired to depart from the position that they had 
earlier taken the. proper course, for them would have to seek 
permission to amend their reoly. It is clear that otherwise, 

by changine their stand at that stage the petitioner would 
be taken by surorise and would he put to a position of 

disadvantace. However, instead of doing so, the resoondents 
have sought to not only introduce an important modification 

but in fact changed the entire course of their reply. ix 
It is not the Govb.of India or any of its instruction or 
advise which stands in the way of the respondent as the 
reply clearly says and that the Govt.of India were sought 
to he irapleaded as a necessary oarty due to a misconception. 

It would not he fair or proper to allow the respondent to 
rely upon the circular of 30th March, 1970 for being 

heard on the merits of their right to refuse the c1airt 

of the petitioner on its basis. This part of the 
respondent's case could therefore be held to fail by the 
collapse of the vital plank on which it wa3 made to stand 
by the respondent. We have, however, decided to consider 
the reply dated 20-12-1988 and the applicability of the 
validity of the circular dated 30th March, 1970 not on 
the basis of its status as amendment of reply of the 
respondent but, as a clarification provided by the 
respondent in reply to our order dated 22-1 1-1988. 

It is therefore, not necessary to engage ourselves 
with the contentions history of the petitioner's 7rievance, 
whether the petitioner's promotion was withheld on valid 
or illegal or malicious grounds. We are now required to 
consider whether the effect of the govt. orders subsequent 
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to the petition deemina his oromotion to he from 22nd 

March, 1980 automatically entitled him to the difference 

of pay etc. as consequential benefit. The petitioner has 

relied uoon the judgment of this Tribunal (Chandigarh 

Bench) in O.A. No.375 of 1986 which drew upon (i) 

Charan Das Chadha Vs.State of Punjab and others, 1980(3) 

SIR 7021  (2) Dilip Sjnch Vs,Punjab and Haryana High 

Court and others, 1983(1) SIR 242, (3) K.K.Jag4 Vs. 

State of Haryana and oLhor 1972 SLR 578 and (4) the 

Supreme Court's decision in State  of Mysore Vs.C.R. 

Sesi-iadri and others, AIR 1974 SC 460 for the decision 

that when a eromotion hTs been deemed to have been given 

with retrosoective effat, the benefit of eay end other 

emoluments from that data cannot be denied and the plea 

that the Govt.sen,ant has not worked in the said 

oromoion post cannot be accepted and that there is a 

clear title for arrears of icy whether he apolicant had 

worked or not but he is deemed to have worked against 

the promotion post from the date when he was due for 

oromotion. The petitioner hs also relied on AIR 197 

S.C. 479 in which the Supreme Court insisted by directing 

the Government of GUjaret to consider a-fresh the claim 

of the peiioner and directed it to give consequential 

benefits. Of  course in Al-;_. 1988 S.C.1069, the Supreme 

Court has ruled, that the -iTibunal cannot take over the 

function of the selection committee or order deemed 

9romotion nor equate its jurisdiction with the Sth:reme 

ourt. In view of the State overnment's order dtd.1-2-198 

this 'ribunal is in a rosition to adudicate regarding 

payment of consequential benefits of such deemed promotion. 
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4 	The whole case, therefore, turns upon the weight 

of the decisions of the several courts and the law on 

the subject determined as a result of the Supreme Court's 

decision referred to and the effect of the circular 

Dbd.30th March, 1970 relied uon by the respondent. It 

must be noted that the decisions of the courts are 

of subsequent years, that the respondents have not 

pleaded or submitted that the circul ir has any statutory 

force and tha-t there is any scope to regard the ratio 

in the Court's decisions to be different from the 

issues with reference to which the circular lays down. 

the nolicy. We see no reason why the decisions of the 

courts and the principles stated in the Supreme Court 'S 

decision of AIR 1974 SC 460 must not be held to hold 

the field. 

5. 	We accordingly find that the petitin has merit to 

the extent that the deemed date of tromotion viz. 

22-3-1980 must carry with it the consequential benefits 

of paent of arrears of salary and emoluments consequent 

to the promotion. We direct that such arrears be ocid 

to the petitioner within a .eiod of 4 months of the 

date of this order. There shall be no ordr as to costs. 

H • T r ive d 1) 
Vice Chairman 

(P. 4.Jchi,J 
Judici J4eber 


