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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL('7\ 

AHMEDABAD 

No. 406/ 	 6 

xN 

DATE OF DECISION 

SiU.L JH3N ChtKQ PDICLJ 	 Petitioner 

SHill 13.B.GOGIA 	 Advocate for the Petitioner(s) 

Versu 

ORS Respondent 

S1RIB.R.i)' 	 Advocate for the Responam(s) 

Cth..Av1 

The Honh1e Mr. il.111. jomi 

The Hon'ble Mr. '1.M. SINGI-I : 	4-1)ii.N L STRt.T .LV - M1MBLR 

Whether Reporters of local papers may be allowed to see the Judgemeat? 

To be referred to the Reporter or not? 

Whether their Lordships wish to see the fair copy of the Judgement? 

Whether it needs to be circulated to other Benches of the Tribunal? 
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Shri John Chacko Padical, 
9/n, Mochinagar Society, 
Jawnagar Road, Rajkot. 

Versus 

	

1. 	The Union of india, 
Through: General Manager, 
Westeci Railway, Churchgate, 
Bombay. 

	

2 • 	The Divisional Railway Manager, 
Western Railway, 
Kothi Comound, 
Rajkot. 

	

. 	Shri V.13.Solanki, 
Senior Electricial Chargeman 
(Loco), Western Railway, 
Rajkot. 

Coram: Hon'ble i1r. P.i. Joshi 

Hon' ble lir. i'i.M. Singh 

H7) 
: Petition 

Respondents 

Judicial Member 

: administrative Member 

J U D G M N T 
Date: 29/8/1989 

Per : Hon'hle Mr. P.X. Joshi. 	: Judicial Member 

The petitioner Shri J.C.Padjcal,,ks working as 

Electrical Chargeman (bLc) in scale Rs.425-700 (in Western 

Railway) at Rajkot, has filed this application under Section 19 

of the tdministrative Tribunals Act, 1985. He has challenged 

the validity of the order dated 21.8.1986 (AnLexur 'i') 

whereby he has been deed the promotion to the post of 

Electrical Chargeman Grade II scale R.s.550-75Q. The relevant 

and material cortion of the impugned order reads as under: 

XXX 	 xxx 	XXX 	 XXX 

"Shri J.A.Vagadia, ELC SUNR in scale Rs.425-700(R) 
is promoted to officiate as SiiLC in scale i.550-750(R) 
and posted at SUNR against the upgradation of the 
existing post of ELO scale Rs.425-700(R) 

hri V.B.ojankj, LLC RJT in scale Rs.425-7)O(R) 
is promoted to officiate as SiL in scale Rs.550.-750(p.) 
and, posted at WKR against the upgraded post of 
existing E 	scale Rs.425-700. 

Shri K..Vyas ELC WKR in scale Rs.425-700(R) is 
transferred in the same scale and pay and posted 
at RJT vice Shri V.B.Solanki, ELC (Loco) RJT. 

N.E. Shri J.C.Padical, ELC(LR) RJT in scale 
Rs.425-700(R) is not suitable for promotion due 
to adverse CR of 1984-85 and 1985-86. 

5/Shri V.B.SoJ.ankj and K..Vyas are eligible 
for transfer benefits viz, ten days joining time 

passes transfer allowance etc. They should 
vacate the Railway quarters while carrying out the transfer raers ir Occupied by them, 



- 	

3. 

The abov promotions are provis- ona1 and' 	Ject 
to the Condition that there is no major DiL, B & C 
case pending against any of them nor penalty of 
withholding of increment is operative and subject 
to the Civil Suit filed in the court is finally 
decided . 

xxx 	 xxx 	XO( 	 XXX 

It is alleged that Mr.V.B.Solokj happens to be his 

junior and even though he (the petitioner) is senior to 

him he his been superseded and accordingly the petitioner 

has impleaded Mr.V.B.5olan)j as party Respondent No.3. 

sccording, to the case set up by the petitioner, he was 

entitled to be promoted to the higher grade i.. E Grade II 

in scale Rs.550-750, on the basis of the scheme of upgrad-

QtlOfl. But h has been denied promotion in violation of 

the proviions contained under Rule 212 of Indian Railway 

Establishment iianual. The petitioner has therefore prayed 

the relief of declaration to the ffect that he is entitled 
* 

be upgraded and promoted to the po:tf' eiht ELctrj al 

Chargeman in scale Rs.550-750(R) from the date the post 

is upgraded and 	 tohth th 

that he coninues Lo be in the said upgraded post from 

the date his junior Shri Solanki i.e. the Respondent No.3 

is upgraded. He alsoprayed that the adverse remaLks for 

the year 1984-85 and 1985-86 be expunged. 

2. 	The Respondent - Railway Administration in t1eir 

counter have denisd the assertions and allegations made by 

the petitioner against them. According to thi, the petitjo 

is guilty of sussing the material facts and it has becn 

contended inter-aija that promotion to the post of Senior 

Chargeman in scale of Rs.550-.750 is not automatic and the 

promotion is on the basis of "seniority_cum_suitabjjyu 

and as sh, when he has been found unsuitable, he has not 

been promoted to the post in question. The particulars 

regarding unsuitability habeen stated in para 3.2 of the 

counter which includes the reference of the petit-Loner' s 
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requ st dated 7.10.85 for his reveLslon to the 	er 

post. It was therefore submitted that the petitioner 

is not entitled to the relief as prayed for. 

3. 	When the matter came up for hearing, we have 

heard 1r.B.B.Gogia and. Mr.B.R.Kyada, the learned counsel 

fer the petitioner and the respondents respectively. 

ir.Gogia, the learned counsel for the petitioner requested 

that he may be permitted to produce the documents shown 

in the list dated 29.8.1989. Mr.B.R.Kyad.a has endorsed 

no objection on the application filed by Mr.Gogia. 

The registry is directed to register the same and give 

the numbr of the application. i-is there is no objection 

againse the production, it is allowed and the documr 

showo in the list are placed on record. we have alsc 

perused and considered the materials placed on record. 

At the outset, Mr.Gogia declared that he does 

not press for the relief as prayed in para 7 (b) a 

restricbthe same in terms of para 7(a) only. Duie - 

the course of his submission, he invited our attention 

to ;e-iorandum dated 15,8.1985, whereby the petitioner 

was regularly promoted in terms of restructuring the 

bencfits of upgradatjon and posting to officiate in the 

scale of P.5.550-750 at Rajkot. in his submission when 

the petitioner was reverted at his request in terms of 

his application dated. 7.10.85 (Annexure 'Ks) and when 

a question of promotion came up for consideration he 

was denied promotion without first declaring him for 

being passed over in terms of yule 212 of IRLM. 

ccordinc tohi, the question of adverse remarks for 

he 7ea-85 and 1985-86 would not be a ground for 

denying him promotion. in support of his submission 

he has relied on the un-reported Tudgment of the Gucs:at 

isgh Court in $econd Appeal No.179/73 (Union of India 

vs .Tejurnal Kishanchand Bilanchand Billandanj & Another) 



decided on lb.8.l75 and other two reported delsiDne 

viz. (1) K.L.Gadhvi vs. Chief Conservator of Forest 

and. others (26 II) GLIR page (16) and (ii) hjit Sirh 

Raisinh Rathod vs. The Chief Conservator of Forest 

and Othrs (1986 GLi. page 225) wherein it has beri hid 

that adverse remarks for one or two years should not 

come in the way of promotion of a candidate and un1es 

and until the candidate concerned is positively found to 

be unfit he should not be discarded from considoratiori. 

i'ir.B.R.Kyada, however, contended that the petitic)flei woo 

provisionally promoted to of fiiate in the grade c.550-7501  

(R) and ho was not regu1arl 	romotd. Accordiig to him, 

when the question of promotion was consid.ored, he was foon 

unsuitable on the oasis of the adveise remarks L.arncd 

him. 

5. 	The short question for our determination is 

whether the adverse remarks for the year 1984-85 and 

1985-86 would come in the way of promotion for the post 

in question, when he was already considered for promotion 

and promoted to off iciatehe higher grade Rs.550-750 vide 

order dated 15.8.1985 on regular basis. in this regard 

we have also to take into consideration the provisions 

contained under Rule 212 of ..R.E.M.1  which are pressed 

in service by the petitionor in support of his nontention 

Tho Rule 212 reads as under:- 

212. Non-S election Posts: - 

(a) Non-selection posts will be filled by 
-aromotion of the seniormost suitable 
railway servant, suitability, whether 
of an individual or a group of railway 
3ervants, being determined by the 
authority competent to fill the posts 

on the basis of the record of service 
and/or departmental tests, if necessary 

over on I 
if heshe has been declared unfiE 5F 
holding the post in question. A decla 
ation of unfitness should ordinarily 
been made sometime previous -to the tio -- 
hen the  promotjo11tiie aj17r 	tflL 
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(b) 	Then, in filling a non-selectiob, 
a senior railway servant is passed over, 
the authority making the promotion shall 
reqord briefly the reason for such 
s uore s s ion 

According to sub-rule (b) of Rule 212 rhenever 

a senior railway servant is passed over in filling the 

non-selection post by promotion it is necessary for the 

authority making promotion that he should record briefly 

the reasons for such supersession. On perusal of the 

aforesaid proviion it is amply ricer that the same are 

mandatory. 	it is also borne out from the aforesaid 

provisions that a senior employee may be massed over only 

if he/she has been declared unfit for holding the post 

in question and a declaration of unfitness should 

ordinarily have been made in advance i.e. sometime 

previous to the time wber .oromoti'of the servant 

concerned is being considered. 

6. 	Admittedly, in the present case, the petitioner 

has been informed regarding the reasons for his super sess-

ion in respect of the promotion to the post in uestion 

only vide order dated 21.8.1936 rherehy persons juniors 

to him were promoted including Shri V.3.Solanki. The 

action of the Respondent - Railway Administration in 

superseding him for promotion to the post in question 

is clearly in violation of the rule as discused above 

and therefore the action cannot he upheld. 

7, 	It is significant to note that the adverse 

remarks for the year 1984-35 were comm*nicated to the 

petitioner vide Confidential letter dated 24.5.1985 i.e. 

much prior to the order dated 15.8.1935, whereby the 

petitioner was promoted to officiate in qrade Rc.550_750(R). 

In light of these circumstances, when the petitioner 

has been denied promotion firstly on the basis of the 

emarks contained in c,onfidential letter dated 

t was rather unusual and unjust 
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as the. responderts had already considered this "adverse 
- 

remarks" for the year 1994*85/  whenjpromoted vide order 

dated 15.8.1985. Thus, they are estopped from con.siderin 

the same as a ground of unsuitability. It is true the 

adverse remarks for the year 1985-86 cornunicated to the 

petitioner under Confidential letter dated 29.7.1986, 

was suhseçuent to the order dated 15.8.1985. However, 

thesinale in3tance of adverse remarks could not be 

a ground for denying promotion to the petitioner. Even 

apart from this it is now considered that the petitioner 

J has been promoted to Grade II in scale Rs,550-750 vide 

order dated 29.9.1988. We are of the clear opinion that 

the action of the Respondent-Railway Administration in 

denying promotion to the petitioner for the oost in 

juestion vide ordejated. 21.8.1996 (Annexure 'E) is 

illegal and void and violative of oandatoT orincipies 

laid down in Rule 212 of I.R.E.M. 

8. 	In view of the forgoing discussion, we hold that 

the petitioner is entitled to a declaration that the 

action of the Respondents in superseding him for the 

post of promotion to the post of Electrical Chrgeman 

Grade II of scale Rs.550-750, is illegal, null and void. 

and he sháuld be deemed to have been Dromotedm to ti-i.t 

post from the date when his junior 2hri $olanki was 

promoted vide order dated 21.2.1986. The respondents 

are directed to award all the benefits of service on 

that basis within a pc-riodof four months from the date 

of this judgment. 

.ijth the aforesaid observatLns arid. directions, 

the apolication, ailoCfr the extent stated above and 
-J 

stands disposed of with no order as to costs. 

AAA\ k. 
(M.M. 3irigh)  Administrative Member 	 Juc3dc 

a. a.bhatt 


