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Reserved 
CENTRAL ADMINISTRATIVE TRlBUNAL ALLAHABAD BENCH 

ALLAHABAD 

ALLAHABADTH[STHE~~ DAYOF~ 2010 

HON'BLE MR. D.C. LAKHA, MEMBER- A 

ORIGINAL APPLICATION NO. 338 OF 2008 
(U/ s 19 of the Administrative Tribuna l Act 1985) 

Harish Naravan !v1ishra aged about 64 years S/ a Sri Raghav Prasad 

Mishra, R/ a Village-Baksenda Post Office: Sikandra, Baharia, Distt­

Allahabad. 

. ..... .. . ...... Applicant 
VE R SUS 

1. Union of India through Secretary Communication Sanchar 
Bhawan, New Delhi. 

2. OLief Post Master General, U. P. Circle, Lucknow. 
3. The Post Master General, Allahabad 
4. Director of Postal Services, Office of Post Master General, 

Allahabad. 
5. The Sr. Superintendent of Post Offices, Allahabad . 

. .. .... .. . .. .. . .. Respondents 

Present for the A pplican t: Sri N. P. Singh 

Present for the Respondents: Sri S. Srivastava 

ORDER 
(DELNERED BY HON'BLE MR. D.C. LAKHA A.M.) 

Tills O.A. has been filed seeking the following relief/ s:-

"i. Issl/e a sl/itable order or directiol/ ill tile lIaflne of 
certiorari qLlasilillg tile i/llpl/glled order dnted 
16.05.2005 alld order dated 04.07.2007 (All/le.wre 
No.3 & 6 to tile Origillal Applicatioll) . 

ii. Issl/e a slIitable order or directioll ill tile lIafllre of 
/IIalldalllllS directillg /lI e r<'spolldents to /IInke tile 
pay/llC/lt of tile a/llOll llt alollg witil illteresf wilicil 
Ilns /'em dedl/cted by til l' respolldents ill pl/rSl/IlIlCe 
of order dated 16.05.2005. 



III. III other relief which this HOIl'ble Court may deell/ 
fit proper ullder the circulI/stallces of the casc. 

(v. To award the cost of the applicatioll to the 
applicallt. " 

2. At the time of filing of this O.A. on 01.04.2008 the 'Interim 

Relief' was granted in the sense that the recovery from the pension 

of the applicant was stayed till the next date. This stay has been 

extended from date to date and the same has been ordered to 

continue until further orders on 20.03.2009. It is seen from the file 

that there is no change in this order, thereafter. 

The facts of the case in brief as stated in the O.A. as well as in 

the written submission are as under:-

3. The applicant was engaged as E.D.R. in 1962 and later on she 

was appointed on the post of male peon in 1965. On being 

successful in the departmental examination for the post of Postman 

in the year 1967 he was posted as village Postman on regular basis 

vide order dated 10.11.1968. Thereafter, he was promoted to the 

post of Cash Overseer in the year 1990. On completion of service 

has been superannuated by the Respondents' organization on 

31.07.2004 treating his date of birth recorded in the service book as 

13.07.1944. He was issued the provisional Pension and gratuity by 

the Head Office in accordance with the procedure laid down in 
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·~------------~----~----------------------

Article 91.9 vide letter da ted 12.08.2004 (AnnexureA-2) and the 

Provisional Pension fixed @ Rs.3,578/ -. After about one year the 

Respondents have revised the applicant's Pension vide Memo No. 

C-592/Harish NaraJ{U1/ Mishra/dated 16.05.2005 (AnnexureA-3). In 
• 

this memo the applicant's date of birth is treated as 13.07.1934, in 

place of 13.07.1944 without any show cause notice or without 

giving any opportunity of hearing to the applicant. After receiving 

the letter dated 16.05.2005 regarding the revised P.P.O. the 

applicant submitted representation dated 05.07.2006 addressed to 

the Respondent No.4 (Annexure-A-4). Applicant has moved a 

Reminder dated 16.05.2005 addressed to S.s.P., Allahabad, Division 

(Respondent No.4) dated 02.11.2006 (Annexure-A-6) in which it is 

stated that the decision has been taken by the Respondents ex-parte 
• 

without any show cause notice or without giving any opportunity 

of hearing to the applicant treating the date of birth of the applicant 

as 13.07.1934, in place of 13.07.1944 without any legal and valid 

reasons. It has been admitted by the Respondents in the order 

dated 04.07.2007 that the applicant has been appointed as regular 

Group '0' employee in the department on 10.11.1968. It is also 

stated in this order that the applicant employed in the department 

since 02.12.1965 and change in the date of birth was permissible 

only upto 5 years i.e. upto 01.12.1970. There is contradiction in the 
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order as stated by the applicant's counsel in the O.A. that the order 

has been passed without giving any opportunity of hearing and 

hence it is illegal, arbitrary and liable to be quashed. The applicant 

was regularize on 10.11.1968 and within one year applicant moved 

the application for correction of the date of birth from 13.07.1934 to 

13.07.1944. Thereafter, he gave several reminders and the 

competent authority corrected the date of birth on 06.09.1976. If 

there was any delay it would be on the part of the Respondent for 

which the applicant cannot be held responsible. 

4. It is also averred in the O.A. that after superannuation if any 

correction/modification or deduction is required in employ's 

pension a suitable action might have been taken by the respondents 

under Rule 9 of the c.C.S. (Pension) rules 1972. But the decision 

taken in the order dated 04.07.2007 is against the spirit of Rule 9 B 

sub Rule 2 of c.C.S. Pension Rule, 1972. The Relevant extract of the 
• 

aforesaid rule is quoted below:-

"Pravided tllat wilerI' tile deparllllelltal proceedillg are 
illstitllied by 1111 alltllOrity subordillale 10 Ille Presidelll, 11101 
oll tllOrih) sllall Sllblllil a reporl recordillg ils filldillg to tile 
Presidflll:-

(b) Tile departllle/ltal proceedillgs, if 1I0t illstitllted wllile 
tile GaveYlllllellt sen/llIlt was ill sen/ice, wlletller before 
lIis retirelllent, or dllrillg lIis re-elllploYllll'lll:-

(i) Simll 1I0t be illstitllted save witll tile SllI/ctioll of tile 
Presidellt, 



(i i) Slmll 1101 I>e ill respect of tlllY''l'elll (('hiel, look pillce 
II/ore flulI/ fOllr ymrs before SlIch illStihllioll, IlIId 

(iii). Shall be collducled fly SlIch aulhorily alll1 ill such place 
as Ihe Presidml II/lly direel IIIld ill aceonlllllce wilh Ihe 
procedllre IIppfiml>le 10 depllrill/elllnl ill which 1111 
order of dislllisSIII frolll sen'ice collid be I/Il1de ill 
rdatioll Ihe Gover/lllleIIl sen'alll dllrillg his sen'iee." 

• 

5. On receipt of the impugned order dated 04.07.2007 the 

applicant applied for the first page of his service book under RTI 

Act on 03.12.2007 (Annexure-A-7). The same has been provided by 

the Respondents vide letter dated 02.01.2008 (Annexure-A-8). 

6. The applicant goes on to add that a certificate has been issued 

by the Block Development Officer, Block Bahariya dated 19.09.2003 

shov.>i.ng his date of birth as 13.07.1944 in the Kuturnb Register 

(Family Register) (Annexure-A-9). A letter has been issued by 

Basic Shiksha Adhikari, Allahabad, addressed to the Pravar 

Adhikshak Dak Ghar, Allahabad on 17.05.2007 indicating that the 

date of birth of the applicant is 13.04.1944 (Annexure-A-10). The 

Respondents have not followed the Rule 8, Sub rule 3 of CCS 

Pension Rule 1972 while issuing the rejection order against the 

applicant vide letter dated 16.05.2005 treating the date of birth of 

the applicant as 13.07.1934. The Rule 8, Sub rule 3 of CCS Pension 

Rule 1972 is quoted below:-

"(3) III a case lIolfnllillg IIl1der 511/1-rllle 



• 

(2), if the nllfllOrity referred to ill sIl/.-ntle(1) 
cOllsiders flmt the I'clIsioller is prillln fac ie gIlilty of 
grrll'e lIIisCOlldllct, it shnll before pnssillg nil order 
sII/>-rlllc (1), 

(a) Sen.e "1'011 Ihe pellsioller n 1I0tice specifijillg 1111" 
actioll proposed to be Inkm agaillsl hilll IlIld Ihe 
groIllld all which it is proposed to be takell cullillg 
I1pOIl hilll to slIblllit, withill fiffel'll dnys of lite receipt 
of the 1I0tice or SIlCIt fll rtl,er ti IIII' 1I0t exceedillg fifteell 
dnys ns II/ny be allowed by ti,e nppoilltillg ollt/zority 
SIlCIt represelltatioll ns he lIIay wislt to lIIake against 
the proposal; nlld . 

(b) tnke illto cOllsideratioll tlte represelltntioll, if 
nlly, Sllblllitted blj tlte pellsioller IIl1der Clause (a)." 

7. Circular dated 08.05.1959 issued by Government of India 

reads as under:-

"(1) Stoppage or reduction of pension for reasons 
other than misconduct not permissible:-

Pellsiolls nre 1I0t ill the IIntllre of reward bllt Ihere is a 
billdillg obligntioll ofGovenllllellt wltich call be claill/ed as a 
right. Their forfeilllre is ollly resigllntioll, rellllJval or 
dismissal frolll sen.ice. Afler n pmsioll is sallctiolled, its 
colltillunllce depellds all fi,tIlre good cOllduct ,ride Article 
351, CSR {rille 8, CCS (Pet/sioll) ntles, 19721 bIlt it WlIlIOt 
be stopped or redIlced for other reIlSOIlS." 

The legal grounds taken in the O.A. are as under:-

(a). Correction in the date of birth from 13.07.1934 to 

13.07.1944 was incorporated by the competent authority. 

Representation of applicant dated 06.09.1976 is within time. 

(b). After superannuation, if any, correction/modification/ 

deduction is required in applicant's pension a suitable action 

~ 



may be taken by the respondents under rule 9 of c.C.S. 

(pension) Rule 1972 only. No opportunity of hearing has 

been provided to the applicant before passing the revised 

P.P.O. and the order dated 04.07.2007. The relevant extract of 

Rule 9 sub rule 2 is already quoted above. 

(c) . The Respondents have not followed the Rule 8, of Sub 

rule 3 of CCS Pension Rule 1972, while passing the rejection 

order against the applicant vide order dated 16.05.2005. 

Relevant extract of Rule 8, Sub rule 3 of CCS Pension Rule 

1972 is alredy quoted above. 

8. On notice learned counsel for the Respondents have filed 

their Counter Reply. The factual position of the applicant i.e. his 

posting/appointment is that he is posted as Village Postman, 

promotion as cash overseer, correction of date of birth in service 

book as 13.07.1944, retirement on 31.07.2004 and issuance of 

Provisional P.P.O. in favour of the applicant are not disputed. It is 

stated in the Counter Reply that Director Postal Accounts (OAP) 

Lucknow vide letter No. AE/Pen-1 /P-IlI/PC 138/04-05/0 280 

dated 25.02.2005, clarified that the correction in date of birth by SOl 

(P) is not permissible and contrary to the provision of the 
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instruction contained in the Rule 6 below Rule 56 (M) of FR part I. 

Accordingly, DPA revised the LPC trea ting the date of birth of the 

applicant as 13.07.1934 instead of 13.07.1944. Change in date of 

birth could have been got approved by the Chief Post Master 

General, U.P. circle, Lucknow up to 01.12.1970 only. It is admitted 

in the Counter Reply that the revised P.P.O. was issued as per 

instruction of the Director Postal Accounts, Lucknow vide letter 

dated 25.02.2005 and the revised pension order was issued on 

16.05.2005. 

9. The learned counsel for the applicant in the Rejoinder 

Nfidavit has quoted the relevant extract of note 6 of Rule 56 (M) of 

• 
FR part-! as under:-

"A Gavemlllellt sen>allt ill Class III sen>ice or post wllo is 
1I0t gavemed by allY pel/sioll mIl'S, lIlay, by givillg 1I0tice of 
1I0t less IImll tllree mOlltlls ill writillg to tIle appropriate 
aullrorih}, retire frolll sen>ice after Ill' lias completed IIlirty 

, . 
year s senllce. 

NOTE 6- Tile date all wlliell a GauenrlJlellt senmlt 
attaills tile age of fifty-eiglrt years or sixty years, as IIII' ense 
lIIay be, sllall be deterlllilled willi referellce to tile date of/7irlll 
declared by tire GovemllleHt sen>allt at tire time of 
appoilllrilellt alld accepted by IIle appropriate autlrority 011 
productioll, as far as possible, of cOllfirlllatory doclI/llmtan} 
('Videllce sucll as Higll Sclrool or Higller secolldan) or 
secolldan} scllool Certificate or extracts fro lll Birtll Register. 
TIle date of birlll so declared by tIle GOlWTlllllell t sen>allt mid 
accepted by tile appropriate mllliorih} sllall 1I0t be sll/1ject to 
allY alteratioll ('xcep t as specified ill III is 1I0te. All altemlltiou 
of dllte of birlll of a Govemllieut sen>flIlt call be IliadI', witll 
IIle SlllIctioll of a Mi llistTl) or departlllmt of IIII' Cell tral 
GOl>eTl llllell t, ot tile cOlllptrall,'r Gild Auditor-Gerreral ill 

~1 



regllrd 10 ,wrsolls sen'illg ill IIw 'lldillll IAlldil IIl1d Accollllis 
D('ptlrlm('lll, or all IIdmillislralor of (/ Ullioll Terrilory IIlIda 
wlticlt lite Gopemmmi sen'alll is sen'illg, if-

(a) a reqllesl ill litis r/'gard is made will,ill fipe 
years ofltis min) ill/a Gm'emmelll sen'ice; 

(/I) /I is clearly eSlablished tll/Il a gellllille bOlla fide 
mislake Itas occllrred; alld 

(c) lite dale of birlh so allfred wOl/ld 1101 make Itim 
eligible 10 appear ill allY scltool or Ulliversity or 
Ulliol/ PI/blic Semice Commissioll examillatioll 
ill wlticlt Ite Itad appeared, or for min} illio 
Gm'emmelll sen,ice all lite dale all wlticlt Ite 
firsl appeared as s'lcl, examillation or all lite 
dale all whiclt he elliered Gm'emmelll sen'ice." 

10. I have heard the learned counsels of both the parties and have 

perused the pleadings and the documents available on file. I have 

also gone through the written submission. Factual position has 

been reiterated by both the learned counsels as stated in the O.A., 

Counter Reply and in the Rejoinder Affidavit. 

11. In support of his averments and pleadings taken in the O.A. 

the learned counsel for the applicant has placed reliance on the 

following judgments of Hon' ble High Court and Hon'ble Supreme 

Court. 

L District Inspector of Schools, Varanasi Vs. Pradlllllll 
Kllmar Gallr, Spi. A. No. 1093 of 2001 decided 011 2nd 

September, 2009, reported ill 2010 (1) A WC, 50. 

2. Mohd. YllsufKlzall Vs. U. P. Power Corporatioll Ltd. & 
Ors. Civil appeal No. 6191 of 2008 decided OIl 

22.10.2008, SCC 2008 (7) 62~/ 
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12. The learned cow1sel for the applicant has vehemently argued 

tl1at tl,e request for change of date of birth was made by the 

applicant ",<ithin time and the same was allowed by the competent 

authority and thereafter, the applicant remained in service from, 

1976 to 2004 (after the correction in date of birth) and accordingly, 

trea ting date of birth as 13.07.1944 he was superannuated on ' 

31.07.2004 and the Provisional P.P.O. on 12.08.2004 was issued by 

the Respondent No.4 fixing provisional pension of the applicant @ 

of Rs.3,578j -. Thereafter, no stoppage or deduction in the pension 

. 

is permissible as per Rules v.<ithout any show cause notice and 

opportuni ty of hearing to the retiree. In the instance case the order 

dated 13.07.2005 (for reducing the pension of the applicant) and the 

order dated 04.07.2007 about the date of birth of the applicant i.e. 

13.07.1934 instead of 13.07.1944 are arbitrary and illegal as they 

have been issued v.<ithout any opportw1ity of hearing to the 

applicant. And these orders have been passed against the principle 

of natural justice. The learned counsel for the Respondents only 

reiterated that the change in date of birth was possible only upto 

01.12.1970 as the applicant entered into the department in 1965. He 

has taken support of Note 6 below the Rule 56 (M) of FR part-Ion 

this point. He has not controverted the submission of the 

applicant's counsel that the applicant was appointed on regular 
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1I 
• 

basis in 1968 after he was selected in the departmental examination. 

So the period for limitation to make the request to change in the 

date of birth can be reckoned from 1968 only. 

13. After hearing the learned counsel for both the parties I have 

given my thoughtful consideration to their averment and 

contention. It is apparent that the correction/change in the date of 

birth from 13.07.1934 to 13.07.1944 so effected in the service book 

by the postal authority in 1976 and the applicant remained in 

service and accordingly superannuated on 31 .07.2004. The P.P.O. 

dated 12.08.2004 was issued for provisional pension. While issuing 

the P.P.O. dated 12.08.2004 the date of birth as recorded in the 

service book must have been taken into cognizance by Respondents 

i.e. the authority issuing the P.P.O.. After having issued the P.P.O. 

for provisional pension on 12.08.2004 by the Respondents no 

change to the detriment of the applicant could have been issued in 

the revised P.P.O. and date of birth without hearing the applicant. 

But the impugned order has been issued in contravention of this 

principle of natural justice. So I have no hesitation or doubt to 

agree with the plea and contention of the applicant in the O.A. as 

supported by the Judgments relied upon by the applicant's counsel 

(supra). 



• • 
• 

• 
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14. In view of the above facts and analysis, I observe that the 

matter needs reconsideration. The matter is remitted back to the 

respondents to reconsider the same and decide as per rules and 

procedure established by law. The impugned orders dated 

16.05.2005 and order dated 04.07.2007 (Annexure No.3 & 6) are 

quashed and set aside. The amount of provisional pension, if 

deducted, shall be restored as per the situation before passing of 

the impugned orders. The respondents shall decide the matter of 

pension etc. after giving an opportunity of hearing to the applicant. 

No order as to Costs. 

Member-A 
IDro( 


