n’ble Mr. Justice S.C. Sharma, Sr. J.M. /HOD
- Hon’ble Ms. Jayati Chandra, Member-A

|
Hemant Kumar Gupta aged about 57 years, Son of Late Budhu Lal, o
‘Resident of 35-C/2, Jayantipur, Dhooman Ganj, Allahabad. '5
| Applicart |
By Advocate: Mr. Ashish Srivastava |
11 VS-
]ﬁ Ji: Union of India through Divisional Railway Manager, North |
 -; Central Railway, Allahabad Division, Allahabad.
* 2 Sr. Divisional Mechanical Engineer, North Central Railvay,
| Allahabad Division, Allahabad.
i" 3. Sr. Divisional Mechanical Engineer O & F, Allahabad Division, ‘
i Allahabad. 1
, | 4. The Assistant Diesel (now re-designated) Divisional
Lt | Mechanical Engineer, North Central Railway, Abahabadd
Division, Allahabad. :
i Respoad s
f By Advocate: Mr. Anil Dwivedi |

ORDER

Instant O.A. has been instituted for the lollowing
relief (s): -

“Gi) This Hon’ble Tribunal may be pleased to direct the

respondents to make payment of salary and entire arrear of

salary with 18% interest thereupon.
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err.tl“t:o give all consequential promotion which has been
given to the juniors to the applicant during this period.”

El

2. Pleadings of the parties, in brief, are as follows: -

It h-a-sEF béen alleged by the applicant that he was
'initiaiiy appointed as Cleaner by way of appointment letter
d-ated 18.02. 1§76 and posted in the Loco Shed, Allahabad.
’I‘he’rcéfter,? ‘he was promoted as Diesel Assistant, and
further as f)ies_el Shunter on 22.08.1997. However, the
dutie;s:.assig.ned to the applicant that of Assistant i.0co
ForerﬁTan d'uring this period. A transfer order was issued
by the respdndents on 22.05.1998 transferring the
applicént ifromi Allahabad Loccl_r Shed to Kanpur Loco Shed.
;I‘hé éppliéant 'vaas shocked byl receiving the transier order
as there was;; ﬁo administrative exigency rather there was

| |

shortage of working hands 1n the Loco Shed, Allahabad.

- ; el ;
Hence, a representation was preferred by the applicant to
respondent No. 2 pleading all the facts, and after
I 5 -

considering }the facts, inquiry was conducted and finally

LEmEE =ik ifE !
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on 22.07.1998 an order was passed by respondent No. 2
3 T 1
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9. 19 suspension of the applicant was revok

]

MB suspensmn period was regularized. The order dated

\.

24 09 1998 was served upon the applicant only on |

26 69 1998 and in pursuance of the order, applicant

j-oined the services
el & |
continuously wo
|
shee

at Allahabad, and had been

rking there prior to receiving of charge

t dated 25 11 1999. The applicant was served with a

unishment of unauthorized

e S e .

chargf: sheet imposing major p

i 5} |
"ab-sence from 11.09.1998 till the date of 1ssuance ol i

harge sheet dated 75.11.1999. It was wrong to allege

that the apphc,ant was absent w.e.f. 11.09. 3998 o

(211 3 |
25+11.1999, and it is evident from perusal of the order

———

dated 24 09. 1998 that up to that date applicant was

Lmder suspension and there was no occasion to work n
1. %, % Il

the department It is alleged that it was the result of in

actmn of respondent No: 3 who was interested to keep the

My fres
app]sicant i:n the stren

gth of subordinate official on one or

plicant out

the other prefext. He was trjring to keep the ap

e i




@% @5 2“@@2 apphcant was neither paid t?he
" '$ub;s'istence allowance and hence

B i i
=1

E ¥
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of ari'éfars; of salary, which was arbitrarily withheld by
it o 2
respondent No. 3. After joining on 25.05.2002, applicant
Yite - ey |
had been continuously reiterating his grievance regarding

payment of arrears for salary but the respondent No. 3

never agreed to pay. Certain clarifications were made

weX -
regardlng postmg of the applicant By the Loco Shed,

| Z
Allahabad Egl respondent No. 3. Again a representation

was submitted by the applicant but nothing was done,

and again on 08.03.2003 a detailed representation was

submitted to respondent No. 3 to permit the applicant to

"‘-'I'

work at Allahabad as vide order dated 22.07.1998 the

‘i

transfer order in respect of the applicant dated 22.05.1998

gy

w:a'S made ineffective. Consequently, applicant filed O.A.

No, 548/2004 whlch was disposed of by the Tribunal with

a dlrectwn to the respondents to decide the pending

.!-«.lr 'r
L '

r&preﬁs&ntation of the applicant by passing a reasoned and

B ATILS P gy
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i ,ﬁz ance ‘given by the respondents, the Contempt

ﬁmﬂmnwas withdrawn. Thereafter, as nothing was done,

;f)li-lcant moved an application for revival of the Contempt i
Petmon butl that application was rejected.  As the =
; .reépdlridents are not permitting the applicant to resume

the duty and not paying the salary henee, the O.A.

3l “The respondents contested the case, filed the
G‘@uhtcr-Reply and denied from the allegations made in |
the: 0.A. It has been alleged that as per direction of the 1
Tﬁbunal in O.A. No. 548/2004, representation of the

applicant was decided vide order dated 15.12.2004, and

vide this order applicant was posted at Loco Diesel Shed,

™ e L

Kanpur under SSE/Loco/CNB but he failed to resume his

duty at Kanpur. Further, the applicant was directed to

3

i
£

resuumeé the .duty vide order dated 15.02.2005 and

10.05.2006, and considering this fact, Contempt Petition,

filed by the applicant, was also dismissed. [t has further

W i
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v !
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“actions regarding suspension and revocation of the

P S T P TR
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cant taken, were according to rules. Further vide
l t g . | :
order dated 03.05.2002, applicant was directed to resume
prsin it
the duty subject to submission of medical certificate. The

f
!

main contention of the respondents is that as the
I i

applicant failed to resume his duty at Kanpur, and he
iy :

remamedﬂunauthorlzed absent, hence the charge sheet
was issued and salary was not paid to the applicant. It IS

cf.airned that t'he O.A. lacks merit hence, liable to be

dismissed.
A

4.  We have heard Sri Ashish Srivastava, Advocate for
the applicant and Sri Anil Dwivedi, Advocate for  the
resp;:andents;,' and perused the entire facts of the case.

S. Le.arne.d- Counsel for the applicant narrated the
%:.hfccju;:red hiist.ory of harassment of the applicant at the
"hl'a.lnldhof respondent No. 3. Moreover, from perusal of

facts, as stated in the O.A., it is evident, on the face of 1t

. . = PSSR NE—————
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@a on the initiation of the applicant and others, kept the

transfer order dated 22.05.1998 pending till further
o A ‘ |
orders. It has not been mentioned in the order dated

4l s B
99 07.1998 that up to what time the order of transfer

shall remain suspended or pending. The applicant’s name

[
1S
res
ReRl i Flence, the transfer order of the applicant was kept .

at éerial No. 1 in the order dated 22.07.1998 (annexure

It was also further provided

I

pending till further orders.

H ] ! b

that the staff mentioned in annexure A-2 may be allowed

duty at Allahabad and their working reports should be

submitted to this office every fortnightly without fail. The

|

transfer orders of remaining staff stand good. Vide order

{2

dated 22.05.1998 (annexure A-1) other persons were also ;

transferred at different place but the transfer orders of 1
Ll L : ' :

three persons including the applicant were kept pending |
) R _

till further orders. It has also been alleged by the

e applicant that without serving any order or assigning any
P b il A R 8 |
reason, the applicant was put under suspension for




| have not found in the entire file any order of

sfeﬁr or suépension but the applicant’s Advocate stated
tha;h the applicant was suspended with effect from
ED;QQ..IQQB. From perusal of annexure A-3 it is evident
that an order was passed by the respondents regarding
suspension of the applicant. It shows that the applicant ‘

was put under suspension vide order dated 10.09.1998. |

K
i |

We are not able to ascertain that on what ground

fRsip sy |
pplicant was put under suspension. It is stated by the 1
applicant’s Advocate that as the applicant failed to comply {

the transfer order dated 22.05.1998 hence he was put
S R i3 e
under suspension. Presuming what the applicant’s |

Advocate saying is correct because it has not been 5

controverted by the respondents specifically that the E

applicént was-put under suspension vide order dated j
;;' -1'62.09.1998. lEa;ut the suspension order of the applicant,
fallth.e ffac.e. of it, shows iﬁaction on the part of the
;eépdﬂdéﬁts‘.: If the applicant was put under suspension
RSk il R HE 1
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m@ﬁ order dated 10.09.1998. All the&e facts

™

been brought in the notice of the respondents

5 v ¥ E ! ! '_'_1_ 3
hence the order dated 24.09.1998 was passed by
o Hanbis i S0

respondents, and vide this order the suspension order

:-ateci 10.09.1998 was revoked. All these facts and

) .

if-ﬁ. circumstances show the high handedness of the

respondent No. 3. Moreover, it has also been argued by
i i

learned counsel for the applicant that the order of

revocation was received by the applicant on 26.09.1998
B i |

but surprisingly learned counsel for the respondents
e o

argued that the order was passed by the respondents,

@ s anmexure A4 of the O.A. From perusal of

Annexure A-4. it is not clear that on which date 1t was

| ;Jés';sed; But lthis order itself shows that this order was
: T i iR v : '

passed und.e;' some misunderstanding or on the wrong
; ?erception of 'the facts. It ‘has been alleged in this
slispe.r_lsign ordér that the applicant failed to resume the

dﬁ;y w.e.f. 11.09.1998 till date without any intimation and

el

that he is on unauthorized absence, and it is against the

S s S e
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A
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» wioi 11.09.1998, as mentioned in annexure
...-'_'.:%:';:_i_ I:h' .-;l' P bk ;.E

moreover when thi

s suspension order was revoked

f‘ et 5
vide order dated 24 .09.1998 then there is no justification
o R |

to serve the charge sheet (annexure A-4). It also ought to

ff have been revoked if passed earlier to the order dated
i 24 09.1998. But for the reasons best known to the
E fri: |

[ respondents, no date has been mentioned on this order.

£ & 5 s | |

7.~ From perusal of annexure-4 A, it is evident that the

opportunity of personal hearing was provided to the

applicant by the Divisional Mechanical Engineer and from

deliberations with the apphcant, it was emerged that the
applicant can be permitted 10
immediate effect and henc
f@rma}ities, applicant w
it was passe.d i:::
h-ot paid to the applicant and not permitted t

dhaty' hence, a representation was M

representation was not decided b

X ¥ ]

resume the duty with
e after fulfillment of all the
as ordered to resume the duty, and

n 03.05.2002. When the salary etc. was

o resume the
ade and when the

y the respondents then,




recelpt of a copy of the Order. Annexure A-9 is an order

dated 29 10 2004 this order is purportedly passed by the
2 e € .

respondents in pursuance of directions of the Tribunal 1n
O-A No 548/2004. The direction was given to the

|
i £

respondents to decide the representation of the applicant
by a reasoned and speaking order but it appears from
perusal of this order that the respondents instead of

deciding the representation of applicant directed him first
iy
to resume the duty at Kanpur Loco Shed and then submit

the representation, as directed by the respondents. But,

we failed to understand that how the respondents have

T Al |
!

interpreted the Order of this Tribunal, in their own
ot .

manner. A clear cut direction was given by this Tribunal

s | |
to decide the pending representation of the applicant,

means that either applicant ought to have been allowed to

$i%).. ¢

resume duty and then (o decide his pending
f.r ' ‘

?,
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entation. It was wrong interpretation of the

In this 'context, learned counsel for the

applicant stated that there was no fresh transfer order,
T e R -‘ -
after the earlier transfer order was suspended in respect of
o o i |

the applicant. We also failed to notice that by which

(1

}

trahsfer order, applicant was transferred from Allahabad

i

to Kanpur after withdrawal of the earlier order. The
railway is such an organization that it is expected that the
L) el B "

speaking order shall be passed by the respondents

regarding transfer etc. How an employee is presumed that

g Ay
1

he is transferred to specific place without serving the order

1a b
i I
| i

of transfer. The act of the respondents 1s unjustified, and

l

moreover the order dated 29. 10 2004 cannot be treated as

a i tramsfer order. This order was passed by the

T £ Py
[ i }

respondents in pursuance of direction of the Tribunal in
I GE S o : |
earlier O.A., wherein direction was 10 decide the
14 8 TaAl 1A '
representation of the applicant. Moreover, an order was

also passed on 15.02.2005 (annexure A-10) in compliance
el O W i !
of the order passed by the Tribunal in the O.A. In this

iy
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ly given by him. Moreover, it cann
] from the facts tj-f the case that whether a
h 1I:ascfn.:m.d order was passed by the respondents as per
dlrectlon Gfl the Tribunal regarding disposal of the
e

representation as well as transfer of the applicant from
STl _

Allahabad to Kanpur.

s
9 When the applicant did not receive the copy of
transfer order dated 15.12.2004, he was compelled to
move an application under the R.T.I. Act to obtain a copy
ﬁ.f'ftraﬁlsfer order dated 15.12.2004. A reply was given by
the respondents of this query that the order dated
15.12.2004 was addressed to the D.R.M. and not to the

applicant, and the applicant can peruse the records on

depositing the required fee. Annexure-3 of the
, 3 BEA 1 ] e '

Amendment Application, filed by the applicant, is the copy
5l 0 |

of Order dated 15. 12,2004. However, it cannot be inferred

from perusal of the order that the representation of
bl o it o :

applicant was decided by this order rather it has been
[ o L 2
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uthority. But the order passed on the
spresentation of the applicant is not available on record,

e il
and whatever the respondents alleged that they have

dﬁspo-sed of the representation vide order dated

T Sl .
(= 122004 is not the order of disposing of the

répresentation rather it is an order that in pursuance of
the transfer order dated 29.10.2004 applicant failed to

resume the duty. Hence, the respondents have not come
with a clear cut case that what misconduct has been

committed by the applicant, and whether as per direction

i

of the Tribunal, the representation was decided of the
applicant. We failed to understand that the respondents

have got a justifiable reason to refuse the applicant to

resume duty and to pay him the salary. All through out,
L
applicant has been making efforts and endeavour to

¥zt i h
resume the duty at Allahabad after suspension of the

Vsl g i .
earlier transfer order. The applicant was tog_trans[errto
. i A :

Kanpur by a separate order of transfer rather in the letter

it has been mentioned that the applicant first resumes the
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reasons mentioned above, we are of the

~ opinion that whatever applicant has lsesa alleged that he

put under harassment by the respondent No. 3,

appears to be justified. There appears no justifiable

reason for the respondents to refuse the applicant to
5 ' resume duty at Allahabad Loco Shed and no order 1s

available in the record regarding the order of transfer, and

1 f
|

whatever the orders have been alleged, as transfer order,

3 i
N

are not real transfer order, and it cannot be accepted as

the order of transfer. We are of the opinion that the

applicant ‘s entitled to the relief (s) claimed. O.A. deserves

to be allowed.

|

11. O.A. islallowed. The respondents are directed to

e IHH'\- A P L e 1 LB

permit: the applicant to resume his duty at Loco Shed,

e, The s

Allahabad ‘forthwith, and to pay him the salary as per
rules: The applicant is also entitled for all consequential
benefits. The respondents are directed to comply this
Qrdefewith‘in a period of three months from the date when

a copy of this Order is received by them. The applicant

i i i 1Tl b - &
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