Coan Court

CENTRAL ADMINISTRATIVE TRIBUIVAL
ALLAHABAD BENCH

ALLAHABAD
% ok %k % % % % ¥

Original Application No. 606 of 2007

Allahabad this the 29th day of February, (i

Hon’'ble Mr. Justice S.C, Sharma, Sr. J.i.,; {CD

Hon’ble Ms. Jayati Chandra, Member-A

Madan Lal Pathak, S/o Shri Sachchidanand Pathak, Aged about 53
years, R/o ET-75A, Railway Colony, Mathura Cantt., Mathura.

By Advocate: Mr. S.S. Sharma

Vs.

1. Union of India through The General Manager, wortn Ezsg:-
Railway, Headquarters Office, Gorakhpur-.

25 The General Manager/Vigilance, North Eastern  Rainwzy,
Headquarters Office, Gorakhpur.

S The Divisional Railway Manager, North Eastern Railway, .3
Office, Izzatnagar, Bareilley,

4.  The Senior Divisional Engineer-I, North Eastern Raiiway, D i,
Office, Izzatnagar, Bareilley. (The Disciplinary Aulhericoy)

5% Shri Ramadhar Gupta, Retired Enquiry Officer, cifice af 7t =
General Manager/Vigilance, Enquiry Section, Narth zasiern
Railway, Headquarters Office, Gorakhpur. (The Enquiry Oriicer)

6. The Section Engineer/P. Way, North Eastern Railway, Metnure
Cantt., Mathura.

Respondanyse
By Advocate: Mr. K.P. Singh

ORDER

By Hon’ble Mr. Justice S.C. Sharma, Si-. ST A TR
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Under challenge in this O.A. is the charge she=t for

major penalty dated 26.03.2007 ISssued by the Senior
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Divisional Engineer-I,EN.E. Railway, Izzatnagar. In
alternative, relief has;_E also been claimed for giving
direction to the Seﬁior Divisional Engineer-I, N.E.
Railway, Izzatnagar not to initiate any disciplinary
proceedings in pursuance to the charge sheet dated
26.03.2007 and to cancel the same as the Impugned
order, on which the charge sheet has been framed, has
beenlchal_lenged by the applicant in O.A. No. 1539 of
2004, and the interim relief was granted in favour of the
applicant staying the operation of the orders vide Order

dated 31.01.2005 in that O.A.

2.' The pleadings of the parties may be summarized as
follows: -

It has been alleged by the applicant that he had
been WOrking on the post of Senior Trackman in the pay
scale of ¥ 2750-4000/- under the Section Engineer/P.
Way, NE Fiairlwa'y, Mathura Cantt. in Civil Engineering
Department of NE Railway, Izzatnagar and under the
administrative control tjf the Divisional Railway Manager
NE Railway, Izzatnagar. . The applicant was Initially
appointed on 17.11.1979, thereafter regularized w.e.f.
16.02.1985 on the post of Gangman, and earlier to that

temporary status was conferred on him on dated




2311988, The applicant was transferred on
17.03.1987 from Fatehgarh to Kannauj under the PWI,
NE Railway, Kannauj. On 16.11.1989, he was promoted
as Senior Gangman. It has also been alleged by the
applicant that he was highly educated i.e. B.A. pass
hence he was put to work as Office Clerk since from the
date of his appointment. A notification was issued by
the D.R.M., NE Raij_way, Izzatnagar, in order to conduct
an examination for promotion on the post of Office Clerk
In the pay scale of ¥ 950-1500/- in Group ‘C’ post from
Class IV (Group 'D’) against the vacancy of 1987-88 in
SBI/BOG promotion__ quota. The applicant was declared
successful even in viva voce and he was promoted as
Junior . Engineer on ad hoc basis and posted in a
Personnel Branch under D.R.M. (P), NE Railway. Again a
notification was issued in order to conduct a selection for
the post of Junior Clerk in the scale of ¥ 950-1500/-
against 33 1/3% promotion. quota. A supplementary
written test was held on 04.08.1990, and the applicant
passed the written test, and his name was placed at
serial No. 3 out of 16 candidates passed in the written
test, and he was called for viva voce. The applicant had
already qualified in the Clerk grade, and was promoted

on ad hoc basis but the name of applicant was not
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included in the panel of Clerk as issued by the D.R.M.

(P) Izzatnagar on dated 24.08.1990. It is alleged that

the applicant has been performing the duty of Office
Clerk satisfactorily for the last 28 years continuously.
Due to arbitrary and malafide act of the respondents,
applicant was not promoted on regular basis. While the
applicant was working as Senior Trackman, he was
transferred from Kannauj to Mathura Cantt. on request
vide order dated 27.03.2001 on bottom seniority as per
railway rules but, the grade and pay was not reduced of
the applicant. At Mathura bottom seniority was assigned
to the applicant, and a type-II accommodation was
allotted to the applicant at Mathura, and to several othet
employees’ type-II accommodation was allotted. A false
complaint was made against the applicant that he placed
the wrong facts for allotment of the house but later on
another .type-II quarter was allotted to the applicant,
and the applicant is in possession of the house. The
applicant was reverted from the grade of ¥ 2750-4000/-
to the grade of ¥ 2610-3540/- on the pretext of his
transfer from Kannauj to Mathura on request. But it was
done due to ulterior motive. O.A. No. 1222 of 2004 was

filed before the Tribunal and the O.A. was decided on

25.10.2004 with a direction to the respondents that the
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fresh representation of applicant be decided afresh by a
reasoned and speaking order within the stipulated
period. All the facts were pleaded in the representation
but the representation of applicant was not decided by
the respondents as per directions of the Tribunal. Then,
a Contempt Petition was moved and notices were Issued
to the respondents. Thereafter, under pressure of the
Union, aIIotmerﬁ order bf the apblicant was cancelled,
and the house .waslallotted to Sri Raj Pal Singh. It is
al!e.ged that this order was illegal. It has also been
alleg.ed tﬁat later on. applicant was transferred from
Mathura Cantt. to Fatehgarh but he did not vacate the
accommodation. Thereafter, he filed the O.A. No. 1539
of 2004, and the Tribunal granted the interim stay order
on 31.01.2005. The transfer order as wel|l as order of
vacation of accoﬁmodation was stayed. The
respondents failed to implement the stay order, and by
hook and crook wanted to harass the applicant. It is
alleged that they have issued the charge sheet during

the perlod when the stay order granted by this Tribunal,

had been continuing. Hence, the O.A.

3, The respondents contested the O.A. and filed the

Counter Reply. ‘It has been alleged that the applicant

was spared from Section Engineer/PW/Mathura Cantt. to
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Fatehgarh Sub division in the péy scale of ¥ 2650-4000/-
as a Gateman on dated 14,08.2004. The lien and
seniority of class IV has been maintained in sub
divisional office, The applicant was not appointed as
Time Scale Khalasi on dated 17.11.1983 but he was
regularized as a Gangman on dated 16.02.1985.
Considering the educational qualification of the
abpli.cant, he was éppointea as Time Scale Khalasi and
thereafter regulafised as Gang man. No question arises
tolpermit the a.pplicant to work as Office Clerk on
ac.cc:Junt. of high education. The applicant was initially
appointéd as a Class-lv employee. Notifications were
Issued by the respondents to fill up the post of Junior
Clerk and the applicant participated in the Written
Examination but it is wréng to allege that the applicant
was declared successful in the written examination. The
applicant was not found suitable ﬂhally SO his name was
nbt included in the p.anel. It I1s a fact that the applicant
waé d:eployéd és a Crlerk on ad hoc basis but it was not
due't.o his selection. The applicant was not found
;uitéble finally In tI.“:e selection, and the applicant
continued.te work as Gangman. The applicant was
!transferred on requést N Qiew of provisions of I.R.E.M.
ﬁuith bottom senioﬁty. The applicant was wrongly

promoted as Senior Trackman in the pay scale of ¥ 2750-
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that connection. It is a fact that type-ll quarter was
allotted to Srj Raj Pal Singh but he did not accept that
allotment. |t js Wrong to allege that Sri Raj Pal Singh
used influence for allotment of the house. It has also
been alleged that after reversion, applicant Was not
entitled to retaf’.n the Type-|| quarter, and he was
required Ito chanée the accoﬁwmodétion but the applicant

did not obey the Railway Rules. The applicant filled O.A.

dated 14 08.2004, and cond:tronal order was passed by

the Trlbunal The applicant commftted Mmisconduct
hence a Major penalty Ccharge sheet was served upon

the applicant. |t hag also been alleged that the Court
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applicant and Srj K.P.  Singh, Advocate for the

'eéspondents and perused the entire facts of the case,

6. Both the parties narrated the facts in very detail.

Although, in our opinion, pleadings should have been

Mmore precise and to the pPoint but for the reasons best

Involved

for adjudication by this Tribunal. Although so Many facts

have been alleged regarding initial appointment of the

applicant, holding selection Of Junior Clerk byt We are not

Unauthorized absence from duty i.e. w.e.f 12.08.2004.

Further allegations havye been made against the

applicant that by concealmg the facts that he has been

assigned bottom semorlty he mampulated the allotment

of railway accommodation in irregular Mmanner, for which

he was not entitled. [t js

Fatehgarh vide order dated 12.08.2004. It
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Order of transfer, applicant was relieved and spared on

12.08.2004,

/. It has been argued by learned counsel for the
applicant that in order to challenge the order of transfer
and shifting of the accommodation, he filed the O.A. No.
1539/2004 and in that O.A., an interim order was passed
by the Tribunal on 31.01.2005. The respondents also
admitted this fact that in order to challenge the order of
transfer and shifting of the house, applicant filed O.A.
No., 1539 of 2004. Annexure A-16 is the copy of the
Crder passed_ by the Tribunal on dated 31.01.2005.
While pas'si.ng the Order o.n 31.01.2005, the Tribunal also
grantéd the interim relief to the effect that “the order of
transfer .;—*:5 -well ds | the ordern of shifting of
accommodation dated 12.08.2004 and 17.06.2004 are
hereby stayed for é périod of four weeks provided they
ar-e notlgiven effect f.o already.” The contention of
applicant’'s Advocate that as the stay was granted in
favour of the applicant hence he was not required to
hand over the ;:harge that as sfay was granted in favour
of the a.ppficant hence he was nct required to hand over
the charge at Mathurla Cantt. so as to join at Fatehgarh

and he was also not required to vacate the

accommodation, allotted to him.
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8. However, learned coLfnseI for the respondents
argued that the interim order was passed to the effect
that the order of transfer as well as shifting of
accommodation shall remain stayed provided the orders
were not given effect to already, and it is the main
contention of the respondents in the O.A. that the
applicant was spared on 12.08.2004 in pursuance of the
transfer o:rder. and hence the interim order passed by the
Trib.un.al 15 of no effect, and Ino benefit can be given to
the applicant -on the basis 0’:f fhe Interim order passed by
the Tr]ibunal. From perusal of the order passed by the
Tribunall, it is evident that é proviso has been made in
the Orderl that if the orders were not given effect then
éame will remain st.aye'd. But it is the main contention of
the applicanf that ‘he was not spared or relieved in
pr@rsuaﬁce of the..Order of transfer till the interim order
was passed by thé Tribunal and, thereafter applicant
continued to remain posted at Mathura Cantt. and
retained the house on the strength of interim order. But
when a fact has been .alleged by the applicant and the
same has been disbuted bﬂ/ the respondents then, the
finding must be recorded by the Tribunal to that effect.
A specific plea ought to havé been taken on behalf of the
respon.dents that he had already been relieved hence

the interim order is of no effect or an application for
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vacation of stay order, ought to have been moved. In

that context, a finding ought to have been recorded.

9. It has also been contended by Sri S.S. Sharma,
Advocate that O.A. No. 1539 of 2004 was decided finally
on 02.08.2010 and the O.A. was dismissed, and the
interim order granted earlier, was vacated. On this
ground, it has been argued by learned counsel for the
applicant that till the O.A. was decided finally by the
Tribunal, interim order was continuing, and it may be
presumed that the applicant was not spared or relieved

from Mathura Cantt. in pLirsuance of the transfer order.

ord N2
Th|s was a matter directly Substanhaﬁ n issue in the O.A.
""ﬁ.

thaL whether the applrcant was spared on 12.08.2004
and there ought to have been a finding. We have
berused the Order of. the Tribunal and there is no such
2 8 20/0 2
finding recorded on MS that the applicant had
already becn :eheved and the orde: ought to have been
mod:ﬁed We will not like to comment regarding the
possession ov;er the disputed accommodation because it
has not been disputed by the respondents that the
applicant  had élready vacated the  disputed
accommodation allotted to him and regarding the

accommodation also a stay order was granted, and that

continued up to the dismissal of the O.A.
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10. Learned counsel for the applicant argued that the
order passed by the Tribunal in the O.A. has been
challenged before the Tribunal in Writ Petition No. 63419
of 2010 and an interim o.rder was passed by the Hon'ble
High Court on 22.10.2010. The orders passed by the
respondents were stayed. Learned counsel for the
applicant expects from us that we may presume that
after the order:passed by the Hon'ble High Court, stay is
confinumg. At this stage, it was not possible for us to
record a cateéorical fiéwding contrary to what has been
alleged by the applicaht. We have to decide on the
basis of the circumstances that what the position was.
As an interfm order was granted on 31.01.2005, and this
order continued up to dismissal of the O.A. on
02.08.2010 and thereafter the order was passed by the
Hon'ble High Co-urt on 02.08.2010. From all these
Clircumstances, only infereﬁce can be drawn that as no

order was passed by the Tribunal, vacating the stay

order, hence it is to presume that the interim order was

holding g‘ood.

L1. vlt'is a fact that a charge sheet was served on the
applicant on 26.03:2007, which is annexure A-1 of the
O.A. and the charges have been leveled against the

applicant that he was transferred under ADEN,
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Fatehgarh and he received the copy of transfer order but

e
he remained angdthorized absent w.e.f. 12.08.2004 and

A
also retained the railway quarter at Mathura Cantt. in
irregular manner. Needless to say that the order of
transfer as well as the order of vacating the
accommodation was stayed by the Tribunal by an
interim order and we have commented about the
position of fa.ct.s. If a person knocked the door of the
judicial.forum .Iand an order has been passed in his
favour then the reépohdents are not entitled to punish
him on the gfdund that Iﬁe violated their earlier order
becauée implementation of.that order has been stayed
Dy the 1:’5bUﬂéL .Hence the applicant continuing in
possession of accommodation as well as continue to
remain at Mat-hura on the strength of the Order passed
by the Tribunal. We will not be able to decide this fact
cénclusively, as stated above, because the matter IS

subjudiced before the Hon’ble High Court and the

Hon'ble High Court May adjudicate the matter. We have

o 2
to <:iec|df_?l the purpose of the charge sheet as the

applicant continued to remain at Mathura, as alleged by
the applicant, on the strength of the interim order then it

cannot be said that he had been committing any

misconduct.  Although it is the subject matter to be .

decided by the Hon'ble High Court but, at this Stage the
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applicant continued to remain at Mathura and remained
In occupation of house on the strength of the interim
order passed by the Tribuhal, In order to maintain the
sanctity of the Order passed by the Tribunal, it is nighly
Improper on the part of respondents to serve a charge
sheet on the applicant for the misconduct for not
complying the order of transfer and not vacating the

house, which has a!'ready been stayed by the Tribunal.

12. It has also been alleged by the respondents that
the applicant by concealing the facts, manipulated the
allotment of Type-Il accommodation whereas he was not
entitled- for Type-ll accommodation rather he was
entitled for Type-l quarter, = We have perused the
pleadings of parties of O.A.. No. 1539/2004, and from
perusal of pleadings of the respondents, as is evident
from the Orderl passed by the Tribunal that the same
pleas were rar’sed by the respondents that he

Mmanipulated allotment of Type Il accommodation at

e 55

Mathura hence thié matter was directl;;1 substantialj_in
issue and if a finding not recorded on that point then
also it may be treated that the matter stand decided
finaf.ly because it was dir"ectlyzriltstantialgn Issue, as

required by Section 11 of the CPC. O.A. No. 1539 of

2004 was dismissed on different grounds and moreover
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that matter is still subjudiced before the Hon'ble High

EOurt

13. It has been argued by learned counsel for the
respondents that this Tribunal has got no jurisdiction to
quash the charge sheet and in this connection reliance

has been placed on the Judgments of the Hon’ble
Supreme Court, which are as under- -

[1] J.-T. 1995 (2) SC page 18 State of Punjab and others

Vs, Chaman Lal Goyal;

(RIS S1.005 (8)iSiE. page 447 Managing Director, Madras

Metropolitan Water Supply.and Sewerage Board and

ai";other Vs. R. Rajan etc

We are in full agreement with the Judgments of the
Hora’ble Supreme Court but, we have to compare the
facts of the case before the‘Hon'bIe Supreme Court as
well as the facts of present case in order to ascertain
whether the law laid down by the Hon’'ble Supreme
Court is apprica'blé to the facts of present case. As we
have stated above, that the; facts of present case are
peculiar.  The charge sheet has been served on the
applicant, as alleged by the respondents, because he
violated the order of transfer as well as vacation of
accommodation. As we have stated above that an

interim  order was passed by the Tribunal staying
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of the Order Passed by the Tribunal hence, the

Judgments of the Hén’ble Supreme Court are not

14. For the '€asons mentioneq above, we are of the
opinion that the applicant continued to remain at
Mathurg on:the strength of the Interim order Passed by
the Tribunal, ang moreover after dismissal of the O.A.
Interim order wasialso granted by the Hon'ble High Court
ONn-22.10.2010 staying the order of transfer as well as
order of Cancellation of allotment of accommodation. |n
these cirr:umstanﬁes, It was Inot justified on the part of

the "espondents to serve g Charge sheet upon the

T




for not obeying the order of transfer as well as the order
of vécation of accommodation. O.A. deserves to be
allowed. This finding is only relevant for deciding the

present O.A.

IS5, (O)/A fis allowed. The charge sheet for major penalty
dated'21/26—03-2007, Issued by the Senior Divisional|
Engineer-1, INSES Railway, Izzatnagar s (uashed.

Applicant shal be entitled for consequentiag! benefits

as to cost:

A Chornolro TR @y ,,
Sr. J.M./H.O.D. D’/

Member - A

/M. M/




