Hon’ble Dr.K.B.S. Rajan, Member (J)
Hon’ble Mr. S. N. Shukla, Member (A)

Original Application No.1225 of 2007
(U/s 19, Administrative Tribunal Act, 1985)

- B. S Richariya, S/o Sri Shriram Richhariya, Resident of 377-D,
SR L ] New Railway Colony, Tundala, District Firozabad. X
-- ............... Applicant

By Advocate: Shri Pankaj Srivastav
Versus

1.  Union of India, through the General Manager, North
Central Railway, Allahabad.

| 2.  The Divisional Personnel Officer, North Central Railway,
? Allahabad.

3. The Senior Crew Controller, North Central Railway,
Tundala, District Firozabad.

4.  The Senior Divisional Electrical Engineer (R.S.O.), North
Central Railway, Allahabad, District Allahabad.

............... Respondents

&/ By Advocate: Shri S. K. Rai
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The applicant was initially appomted ina @ ou ax ?L-

I.

post in Octobe:r, 1981 in the pay scale of Rs. 196-232 (Rs. 750-@ E_'l.

1.

Ry
followed by Rs. 2550-3200). According to the applicant he was e

asked to work as Drivers Booking Clerk - Tundla Lobby from

05.06.1982 which involved functions of higher responsibility and

also which carried higher pay scale of Rs. 260400 (Rs. 950-1500
followed by Rs. 3050-4590). Despite his functioning in that
capacity his pay scale was kept at Rs. 196232 (Rs. 750-940
followed by Rs. 2550-3200). During this period at times he was
charge-sheeted for certain minor lapses and such proceedings were
initiated treating the applicants as a Group ‘C’ employee. The
applicant felt that he having functioned as a Group ‘C’ employee
should have been granted the higher pay scale commensurate with
j higher function responsibilities and accordingly he moved a

representation dated 30.12.1996 vide Annexure A-10. His claim,
% however, has been rejected vide order dated 03.04.2007 stating as

under:-
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2. The applicant has filed this present OA praying for

the following reliefs:-

(@)  To issue a writ, order or direction in the nature of
certiorari quashing the impugned order dated
3.4.2007 passed by the respondent No. 2 (Annexure
A-1)

(i) To issue a writ, order or direction in the nature of
Mandamus directing the respondents No.1 and 2 to
bay the petitioner his salary in the higher pay scale of
Rs. 30504590 attached with the post of Drivers,
Booking Clerk — Tundala Lobby for the period from

upto during which the petitioner

has worked on the said post with usual allowances as
per Rules within the period as may be fixed by this

Hon’ble Tribunal. -

(iii) To issue a wnit, order or direction in the nature of
Mandamus directing the respondents No. 1 and 2 to
allow pay protection to the petitioner while reverting
him from the post of Drivers’ Booking Clerk -
Tundala Lobby to the substantive post of Callman
and also that on coming of vacancies of the aforesaid
higher post, the case of the petitioner for promotion be

f considered, giving age relaxation and advantage of
experience for the long period spent on the said higher
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post within a period as may be fixed by this H
Tribunal. 2 e
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(iv) To issue any other and further *" order or
1- direction which this Hon’ble Tribunal may deem fit
and proper in the circumstances of the case.
L ‘ (v) To allow this petition with costs in favour of
| petitioner. '
3. Respondents have contested the OA. According to
them, the applicant is not entitled to any relief. They have stated
that the applicant never claimed the relief, which he claims now.
He was a Group ‘D’ employee right from the beginning and he has
SR J not been appointed as Class III Staff. The post of Booking Clerk is
ad e : a Class III post filled by positive act of selection and the applicant

never appeared in any such selection. The reference of the
designation, as Booking Clerk, of the applicant in SE-11 vide

annexure A-4 has been made by inadvertence. Hence, the

applicant is not entitled to any benefits claimed.

4, At the time of hearing the applicant was not present
and hence permission was granted to file written submissions and

counsel for the respondents’ arguments were heard.
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5. On his part, the applicant filed his written submi

reiterating his stand and relying upon a decision %‘%}‘fafﬁ tribunal in
R

OA 1442 of 1998 decided on 05.10.2005. o
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6. Arguments were heard and documents including

B .

written submission by the applicant perused.

7. The following documentary evidences adduced by the
applicant in this OA have all emanated from the respondents side.
A look at them would show that in the eye of the respondents the
applicant had been functioning in a Group ‘C’ post only:-

a.  Appreciation letter dated 10.08.1991 (page 18

of the OQA).

b.  Memorandum dated 20.10.1998 (page 19 of the
OA) issued by Senior Crew Controller.

C. Memorandum dated 29.01.1999 (page 20 of the
| OA)

d.  Memorandum dated 16.08.2000 (page 22 of the
OA)

e.  Memorandum dated 27.08.2001 (page 23 of the
OA) '

i Memorandum dated Nil (page 24 of the OA)

g Letter dated 08.05.1998 (page 25 of the OA)

?]/ ‘h. Letter dated 20.09.2000 (page 26 of the OA)
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letter dated 25.04.2007 from the applicant regarding non

promotion to Group ‘C’.

9. It is true that the applicant has claimed promotion to
| Group ‘C’ vide Annexure at CA-1. This claim of the applicant is
| on regular basis, whereas hitherto he was addressed as booking

clerk/acting booking clerk which is obviously on an ad hoc basis.

- ————— £

The respondents having addressed the applicant as booking clerk

all along cannot take a somersault and contend that it was by ’
mistake that he was addressed as booking clerk. No doubt, it is

true that there is a set procedure for filing up the vacancies of

booking clerks or for that matter any other Group ‘C’ post and the
applicant would not have undergone those rigours. His claim in
this O.A. has to be restricted to pay for the work he has done.

Obviously, when he had been performing the duties of booking

clerk, to the knowledge of Assistant Operating Superintendent
vide Annexure A-2, and similarly when charge sheets were issued
by the Disciplinary Authority, addressing the applicant as booking
clerk, the same would mean that the applicant was asked to

perform the duties of booking clerk by his superiors under there

é//gtensible authority. The duties performed by the applicant as a




booking clerk was not for negligible period but for a substantial

span. Admittedly, however, during this period e,;u? cant was
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paid only the pay of the Group ‘D’ employee. | *

1107 The applicant has relied upon the decision of this
Tribunal in O.A. No. 1442/1998 decided on 05.10.2005. The

said case has an identical set of facts in that the applicant therein

L

was a Group D employee but was asked to perform the duties of a

Group C post (ATK) and his claim was for payment of salary as for

| Group C employee during the period he functioned as ATK. The

e

|

Tribunal allowed the O.A. on the basis of a decision by the Apex

Court in Selvaraj V. Lt. Governor of Island Port Blair (1998)

4SCC 291.

11. In the following decisions the Apex Court has held

that when an individual had assumed higher responsibilities under

the orders of competent authorities, he becomes entitled to the

pay attached the post in which he was functioning:-

(a) Jeet Singh v. M.C.D., 1986 Supp SCC 560,

We understand that the services of the petitioners have been
~regularised recently. Petitioners claim that they have been in
\ continuous employment ever since the year 1979 and that

hey are entitled to the salary and allowances are paid to
Megular and permanent employees on the principles of equal




from the date of their continuous employment. Responde ,
will ascertain the date of their continuous employment and A
payment as aforesaid will m«be made to the petitioner within

3 months from today. The matter is disposed of accordingly. s

(b) Selvaraj v. Lt. Governor of Island, Port Blair,
(1998) 4 SCC 291,

It is also not in dispute that the salary attached to the post of

Secretary (Scouts) was in the pay scale of 1640-2900.

Consequently, on the principle of quantum meruit the

respondents authorities should have paid the appellant as per

the emoluments available in the aforesaid higher pay scale

- | during the time he actually worked on the said post of

‘ Secretary (Scouts) though in an officiating capacity and not

s as a regular promotee. This limited relief is required to be
| given to the appellant only on this ground.

(c) Jaswant Singh v. Punjab Poultry Field Staff
Assn.,(2002) 1 SCC 261

“.... while the appellant’s promotion to the post of Chick
Sexer cannot be upheld, given the fact that the appellant had
discharged the duties of a Chick Sexer, he was at least
entitled to the pay and other allowances attributable to that
post during the period he carried out such duties.”

12. The above decisions of the Apex Court fully apply to
the facts of this case so far his entitlement to the pay of Group C is
concerned. As such we have absolutely no hesitation to hold that

the applicant is entitled to pay and allowances attached to the post

b/df booking clerk for the period he worked in that capacity. As per

T
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the records | Ng -I ‘!eﬁ.}:i. functioned :

drivers booking clerk w.ef. 05.06.1982 and the {
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communication of the respondents addressing him as boc king

Bt .

S

clerk reflects the date as 27.08.2001. For the above penad
applicant could be paid the higher pay and allowances. This has <
not been paid to him. The applicant has, no doubt prayed for
protection of this pay and allowances for future also. That part of
the prayer has to be outright rejected for, unless he undergoes the

procedure for promotion or appointment as a Group C employee

in accordance with the laid down Rules, there is no question of his

claiming any benefit of his past performance of duties as a booking

clerk.
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13. Coming to the point of his claim for the past period

when he had worked as Booking clerk, though the applicant had

made out a case for his entitlement, the question is whether he

had claimed the same on time and if not whether his case could be |
considered ignoring the limitation. For this purpose, the decided
cases are to be looked into. The latest decision of the Apex Court 'i

in this regard, which takes into account at least two cases of the

past is State of M.P. v. Yogendra Shrivastava,(2010) 12 SCC 538

rerein the Apex court has held as under:-
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Where the issue relates to payment or fixation of salary or
any allowance, the challenge is not barred by limitation or
the doctrine of laches, as the denial of benefit occurs eve
month when the salary is paid, thereby giving rise to a fresjz
cause of action, based on continuing wrong. Though the _
lesser payment may be a consequence oﬁethe error that was |
committed at the time of appointment, the claim for a higher

allowance in accordance with the Rules (prospectively f'grom

the date of application) cannot be rejected merely because it

arises from a wrong fixation made several years prior to the

claim for correct payment. But in respect of grant gf

consequential relief of recovery of arrears for the past period, |
the princi [l:vle relating to recurring and successive wrongs !
would apply. Therefore the consequential Telif[ of payment of ’
arrears will have to be restricted to a period of three years
prior to the date of the original application. (See M.R.
Guprcs v. Union of India and Union of India v. Tarsem
Singh-

14. In the instant case, the applicant requested for pay 1

and allowances as well as pay scale for Group C on 17-03- 2007
and he had filed the OA on 11-12-2007. Thus, his claim for
Group C pay scale has to be restricted only for three years prior to
the date of filing i.e. from 11-12-2004 and not earlier. It is not
exactly known as to which period he was holding the post of
Booking Clerk. If he was serving for any period from 11-12-2004,
his claim for pay and allowances as for booking clerk is within the
limitation period. It is pertinent to mention that if the applicant
had been functioning almost since beginning in the post of
Booking clerk, he would also be entitled to annual increment,
which would have to be stretched up to the period he was holding

the post of booking clerk. In that case, his basic pay as on 11-12-

/

| /2004 should include the annual increments for the past period.

i/
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with due increments as per rules and pay the difference arising out

-
L )

of the pay and allowances due and drawn. If the applicant has not g
: worked in that capacity, the same be informed to the applicant.

Time calendared for this purpose is four months.

s ¢ 16. Under the circumstances, there is no order as to cost.
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